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Tuesday, July 9, 2013 1:30 p. m
PROCEEDI NGS

MS. YEUNG Good afternoon. | call this
hearing to order. For the record, it is Tuesday,
July 9th, 2013, at 1:30 p.m and we're in City Hall,
Room 408. This is a special neeting of the Cty and
County of San Francisco Refuse Coll ection and Di sposal
Rat e Board continued from Monday, July 8th, when we net
in the sane room

| am Li nda Yeung, Deputy Cty Adm nistrator
and Chair of the Refuse Collection and D sposal Rate
Board for the City and County of San Francisco. The two
ot her nmenbers of the Rate Board are Ben Rosenfi el d,
Controller of the Gty and County of San Franci sco, and
M chael Carlin, Deputy General Manager of the GCty's
Public Utilities Conm ssion. So thank you, Ben and
M chael , for serving.

Al so present is Deputy City Attorney Marie
Blits fromthe Gty Attorney's Governnment Team who is
serving as counsel to the Rate Board; and her assistant,
Anna Low, who is serving as our clerk today. Thank you
to Anna and Mari e.

Present for DPWare DPW D rector Mhanmed
Nur u; DPW Manager of Finance, Budget, and Performance

Dougl as Legg; and Project Manager Ann Carey.
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Qur hearing today is again being transcribed
by stenographic reporter Freddi e Reppond.

W are still nmaking a tape recording of this
proceedi ng. So pl ease speak only one at a tine and
speak directly into your m crophone so that you can be
clearly heard. Please turn off cellphones, pagers, and
ot her sound- producing el ectronic devices so that our
hearing will not be interrupted.

I"'mgoing to ask again if there are nenbers of
t he public who may need translation. Thank you.

As we noted yesterday, the purpose of this
Rate Board neeting is to hear and consi der objections to
the report and recommended orders issued by the DPW
Director on June 7th, 2013, that woul d increase
residential refuse collection and disposal rates. The
report and recomended orders were issued in response to
a rate application filed by Applicant Recol ogy Sunset
Scavenger, Recol ogy CGol den Gate, and Recol ogy San
Franci sco, also sinply referenced as Recol ogy.

Before issuing his report and recommended
order, the DPWDirector held a series of public hearings
on that rate application. Copies of the agenda for this
hearing are available on the side table for you to pick
up, together with copies of the witten objections that

will be heard by this board. And the DPWDirector's
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June 7th report and recommended order.

There are al so binders of material that you
may review but which nust stay in the room The first
one, the black binder, contains the agenda for this
heari ng and rel at ed docunents, including the objections
filed by the five objectors that were heard and the DPW
Director's June 7th report and recommended orders. The
second, the white binder, contains the reporter's
transcripts and exhibits fromthe DPWDirector's 2013
heari ngs.

Today's session will end by 5:30 p.m |If
we're not conpleted today, we will continue our hearing
next Monday, July 15th; and we will not be neeting this
Friday July 12th. And, again, we'll be neeting in this
roomat 1:30. So that is a change from what was posted
I n the agenda.

Il wll now briefly describe how we are
proceeding. Qur hearing is primarily governed by the
Cty's 1932 Initiative Odinance that established this
rate-setting process and by rules of procedure adopted
by the DPWDi rector. On Monday you heard introductory
remarks fromnme as the Chair under Agenda Item No. 2,
whi ch I am again sumrari zi ng here this afternoon

Next, under Agenda Item No. 3, we heard

opening remarks fromthe Cty's Ratepayer Advocate,
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Pet er Dei bler of HFH Consultants. Next, under Agenda
Items No. 4. A through 4. E., we heard presentations from
four of the five objectors who filed witten objections
with the Rate Board by the June 24th, 2013, statutory
deadline: Stuart Gardiner; Kermt Kubitz; Nancy
Wierfel; and M chael Baker, on behalf of the applicant
refuse rate conpani es.

As the chair, | read into the record the
objections filed by Josephi ne Zhao, wth extended
famlies of 15 nmenbers and nenbers of the Asian-Anerican
Voters.org, as Ms. Zhao was unable to appear.

Il would like to thank each of the objectors
both for their thoughtful input for their adherence to
our procedural rules and tine limt. This aids in our
conduct of a fair and efficient hearing and is nuch
appreci ated by this Board.

Under Agenda Item No. 6, DPWDirector Mhanmed
Nuru reviewed DPWDirector's process and resulting
report and recomended orders and responded to
objections fromthe objectors. W also heard public
comment under Agenda ltens 5, 7, and 8. This afternoon
we plan to conplete any further Board questions and
public comment and then nove into Agenda Itens 9 and 10
for Rate Board deliberations and possible action

regarding the DPWDirector's proposed order, objections
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to the proposed order -- let nme repeat that --
obj ections to the proposed order and a resol ution
adopting findings of the Rate Board.

Today, as we did on Monday, at around 2: 30 we
will nove to agenda Itens 5, 7 and 8 and allow three
types of public comment. |In order to conduct this
portion of the hearing nore efficiently, | suggest that
anyone who w shes to speak conplete a speaker card.
There are yel |l ow speaker cards avail able on the table on
the side of the roomand fromour clerk. | also suggest
that any group of persons with simlar interests
designate a representative to act as spokesperson.

For the first public conment category under
Agenda Item No. 5 we will hear coments from persons who
wi sh to speak in agreenment with any or all of the 22
objections filed by the five objectors, up to a maxi num
of 15 mnutes today for all of the speakers conbi ned.
Each person will be given the sane anount of tinme, up to
a three-m nute nmaxi mum \Wen you begin your comments
under this item please identify the objection nunber
and description on the agenda for each objection that
you support and identify what parts of the
adm ni strative record support your points.

For the second public comrent category under

Agenda Item No. 7, we will hear comments from persons
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who wi sh to speak in agreenent with any or all of the
DPWDi rector's responses to objections and reconmended
order, up to a nmaxi mum of 15 m nutes today for al
three -- all of these speakers conbined. Each person
will be given the sanme anmount of tine, up to three
m nutes maxi rum  When you begin your comrents, please
specifically identify which of the DPWDirector's points
you' re supporting and identify what parts of the
adm ni strative record support your points.

For the third public coment category under
Agenda Item No. 8, we w |l hear general public comment
frompersons on matters wthin the jurisdiction of the
board that have not been heard as comments on the
obj ections or comments on the Director's recomended
order, up to a maximum of 15 m nutes today for all of
t he speakers conmbi ned. Pl ease be advised that although
the Board will listen to all general public comments in
this third category of public comment, the Board cannot
use the information provided in finally deciding the
rates unless the comment is specifically tied to one or
nore of the 22 objections being heard or to the DPW
Director's responses to those objections and proposed
or der.

Procedures for the Board to act on the rate

application -- so for procedures for the Board to act
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today. After additional comments have been received
this norning, the Board will close the public hearing
and nove to Agenda Itens 9 and 10; or it wll deliberate
and take action to approve or deny the rate application
in whole or in part and issue an order. |In this process
the Board will address each separate objection. The
Board acts by mpjority vote. |If for any reason the
Board does not act within 60 days of the day that the
DPW Di rect or recomrended his recommended order, which
was June 7, 2013, the DPWDirector's order wll be
deened the order of the Rate Board.

| want to enphasi ze again to everyone
addressing the Rate Board, whether the applicant, the
public, or staff, that your coments nust be strictly
limted to the specific itenms that are subject to this
hearing. |In other words, the only itens before the Rate
Board are the objections to the specific issues in the
Director's Report and Reconmended Order that were filed
with the Rate Board by June 24th, as |isted on our
agenda. The Board can act only on those itens.

| also want to enphasi ze that the Rate Board
may only consider evidence admtted into the
adm nistrative record during DPWDirector's refuse rate
hearings. The adm nistrative record is contained in the

white binder of the reporter's transcripts and exhibits
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on the table. Any other evidence is inadm ssible before
this Rate Board. So this Board wll not hear itens that
are not properly before it and it will not rely upon
facts outside the admnistrative record. Al so note that
in ny capacity as Chair | may nodify these procedures as
the hearing progresses as may be needed to ensure a fair
and efficient proceeding.

So let nme correct nyself. So the neeting on
Friday is cancelled, but next Monday is July 15th.

Ckay. So at this tine I'd like to hear
addi tional information froma nunber of people. And |
thank DPWDirector Nuru for his responses of July 5th.
And one of the first things he nentioned was that the
City has retained the Ratepayer Advocate and he is here
to assist nmenbers of the public as part of his
application review process.

So I"'mgoing to ask M. Deibler to cone to the
podi um

MR. DEIBLER: Good afternoon. Thank you.

M5. YEUNG M. Deibler, |I think yesterday I
forgot to ask to swear you in, so I'mgoing to do that
now.

If you could raise your right hand. Do you
solemly state or affirmunder penalty of perjury that

t he evidence you gave and will give in this matter shal
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be the truth, the whole truth, and nothing but the
truth?

MR DElIBLER | do.

M5. YEUNG As to what you testified to and
what you nay testify to?

MR. DEIBLER | do.

M5. YEUNG Thank you.

And you have five mnutes. Thank you.

MR. DEIBLER Ckay. [I'Ill try to make it
short.

First of all, I want to congratul ate the
objectors, | think, both in terns of their witten
material and their spoken defense of their objections.

| want to make a few comments and ask several

guestions regardi ng sone of the objections. And that's

what I'Il launch into now.

First, in Cbjection 5 there's an inportant

correction that needs to be nmade, which is on page 3 of

t he Departnment of Public Wrks' responses regarding --
at the end of the first paragraph is a statenent that
Rat epayer Advocate's out goi ng phone nessage i ncl uded
translations. It did not. So that's an inportant
clarification. That sentence should be struck.

Regar di ng Obj ection 10, on page 4 of the

responses at the end of the third paragraph, I'd like to
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add or suggest that the addition be nmade that the

Rat epayer Advocate al so be involved in terns of
assisting with devel opi ng how i nformati on can be
presented nost clearly regarding the two processes and
that information -- that the ratepayer Wbsite in the
future have a role in presenting that information, which
it did not have this time, to hel p avoi d confusion.

On bjection 14, 1'd like to suggest that
there m ght be value in determ ning whether the
facilitation agreenent could in fact be renegotiated in
the near termto allow City discretion to wthdraw funds
I n excess of the m ni mum bal ance of 15 mllion since
there's 29 mllion and sonething and change in it now.

At page 18, the Director's report states that
this land purchase -- at this point you're referring
just the land purchase -- states that the use of the
fund m ght require anending the facilitation agreenent
and procedures. So in nmy mnd | guess there's a
guestion of whether it's even certain that those funds
can't be tapped for whether rate relief, |and purchase,
ot her purposes. And | guess you consider it.

| guess there was al so a question that | was
asked to ask to get a clarification. W know the
answer, but we'd like to get it on the record to be

clarified. 1In Exhibit 3, page 14, of the narrative --
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Recol ogy's narrative with the rate application -- it
makes a statenent regarding the rate -- I'msorry -- the
surcharge of 1.3 percent. And it sounds as though in
present terns the surcharge is being added to the rates.
Rat her than on top of the rates, it's being built into
the rates. M understanding fromthe Director's Report
is that the surcharge is no nore. 1'd like to just have
that confirmed for everyone. Thank you.

bj ection 15, on page 7 of the DPWresponse
there appears to ne to state that costs are in effect
overstated and that tonnage costs are all assigned to
residential rates, although sonme of the tons are
commercial in future, while revenues are understated
because of the assunption of the m ninum service | evel,
rat her than perhaps an average service |level or sone
ot her neasure. And the question would be, are those the
best assunptions for cal culating the added net revenue?

ojection 19. In general | think the question
of abandoned materials transfer obviously is a key issue
before the Rate Board -- the programtransfer. And |
think the issues have been discussed in detail and quite
well. | have one comment, which is that, if the issue
of the benefit versus the cost is of inportance, which
I's what Cbjection 19 is about -- and it may not be if

you decide this issue on other grounds, such as 218 or
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overall eligibility. Then the statenent is on page 8 of
the response fromDPWis that there are certain costs
that were not included -- overhead costs and direct
costs in their calculation of what the City currently
pays to provide that service. And those -- that
I nformation could be provided. There m ght be sone
guess-estinmation involved, but if that's of use in
answering that question, you need that question
answered. | suggest that you request that infornation.
Few nore quick ones. On Qojection 22, | just
want to reiterate support for the Director's
determ nation that the Brisbane fee is not eligible for
application of the operating ratio. | say "reiterate”

because | spoke to this also in the May hearings. And

while | agree with the DPWresponse that -- | knowit's
in detail -- the risk to the conpany is mininmal, this is
real |y about whether there is a risk or not. | guess |

agree with M. Baker that there nmay be a potenti al
precedent here, but | think the proper precedent is to
ensure the pass-through expenses are consistently
treated as such.

Ckay. May | have a | ast comment ?

M5. YEUNG |'mjust going to extend it to ten
m nutes. Thank you.

MR. DEIBLER: | just have one nore mnute
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maybe. Thank you.

In general, 1'd just like to make a comment,
whi ch may be germane in part. |It's not specific to one
objection. And that is that the 1932 Ordinance and its
subsequent interpretation results in a |ong and
expensi ve revenue process. And that's just a fact that
no one will dispute, | don't think.

One effect, though, of that process and
associ ated expense is that each party needs to put
significant effort into trying to anticipate risk and
protect itself -- both the Gty and Recology in
particularly Years 2 and 3 and, if |onger, the outlying
years. And the Brisbane fee is a good exanple that the
1932 process does not allow any neans for Recology to
recover any potential increase except in the context of
a full review such as this one. So Recol ogy nmust then
base the argunent for being conpensated now basically.
But there is sone potential risk, so need to be
conpensat ed now, and hence the argunent for the
operating ratio. |It's puts everyone in a difficult
posi tion.

Pages 19 and 20 of the Director's Report
di scusses future rate-naking procedures and the concept
of streamlined reviews. | realize that's not directly

pertinent to the objection, but |I think it is to the
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Rat e Board's purview, maybe nore broadly. And |
strongly support ongoi ng consideration of how to
stream i ne the process to reduce costs while maintaining
full opportunity for public input wwthin the structure
of the 1932 O di nance, obviously. And one aspect of
that that is focused on there is allowing for nore
targeted revi ews, where nmaybe one issue is raised, for
I nstance when a shift in disposal site comes up in two
or three years, that that would be the only topic of
di scussion. It would narrow the focus and all ow for
probably a | ess conplicated process and al so one that's
nor e under standable to the public.

So t hank you.

M5. YEUNG M. Deibler, do you have what you

just read off -- copies available to us?
MR. DEIBLER [I'msorry. | did not nake
copies. | can provide those.

M5. YEUNG O at a mninum can you go back
and just state what docunment you're referring to and
then what the objection nunbers are, because it was
pretty fast.

MR. DEIBLER: Sure. Sorry. Well, I had five
mnutes. Sorry. No problem

First is Qojection 5; and that's page 3 of

DPW's response. |It's regarding the end of the first
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par agr aph, the statenent in the |ast sentence.

The second is hjection 10, which is the third
par agr aph of page 4 of the response. | believe that's
at the end of the paragraph. Yes. I'mreferring to --
prior to the next rate process | will work with the
conpanies and the City Attorney's office to see if there
are ways we can make these dual |egal requirenents
cl ear.

| think the issue is not so nuch -- | think
that on that question | think and am confident that
| egal requirenments were net, but it's really what is
requi red above and beyond that to nmake it clear.

ojection 14, | was referenci ng page 18 of the
Director's report, which discusses the special reserve
fund. And the second part of that item-- the itemthat
| nmentioned, there is a question about Exhibit 3, page
14 -- Exhibit 3 regarding the -- in this case -- the
1. 3-percent surcharge on the fund. And that's
Recol ogy's narrative for the rate application.

bjection 15 is the | ast paragraph of page 7
of the DPWresponses.

19 is the first paragraph of page 8 of the DPW
response.

Regardi ng the Brisbane -- Objection 22 -- |

wasn't referring to -- | was nmaki ng a conment and not
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maki ng a specific reference. The reference about the
rate process and the streamlining of it -- that's
di scussed at pages 19 to 20 of the Director's Report.

M5. YEUNG Thank you. Can we get a copy of
that? Is it in a formthat we can photocopy?

MR. DEIBLER Can | enmmil later? Yeah. |
apol ogize. | don't. It cane together quickly.

M5. YEUNG Ckay. Thanks.

At this tinme if | could ask the DPWDirector
and then objectors fromyesterday if you have additiona
comments that you will make to the Board. |If you can
pl ease cone up to the mc.

MR. NURU. W don't have any additi onal
comments at this tine.

M5. YEUNG Thank you.

Any of the objectors, would you like to cone
up?

MR. GARDINER: | would. Thank you, Madam
Chai rperson. M nane is Stuart Gardiner. | believe

|'ve al ready been sworn.

| wanted to comment on the hand-delivered
letter from M. Baker to the Board dated today, which,
as | understand it, is relevant to Cbjection 11, which
was one of the ones | nmde; and other objectors nade

simlar objections. | don't have the nunber right in
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front of ne.

But | first want to begin by saying that the
case he cites is not sonething |I've read, so | can't
speak from any know edge of that case other than as how
M. Baker has described it in the nmeno. But | have a
few points that |lead ne to suggest that the Board shoul d
dig further into this issue before rather than accept
this | egal nmenorandum from an advocate's position as the
final word. | imagine the City Attorney will be
Interested in the issue and probably already is.

Let me begin by noting, if you'll turn to page
3 of the first full paragraph of M. Baker's letter, he
says, even though Proposition 218 has been on the books
since 1996, no plaintiff has ever argued in a reported
court decision that Prop 218 applies to charges billed
by private conpani es and no court opinion has even
suggested that would be a proper interpretation.

It logically follows that that there was no
precedent on this point. M. Baker, on page 2, argues
by anal ogy that, because the case of Schneer versus
County of Los Angeles dealt with tax or what was
proposed to be a tax under Article XIlIl C and apparently
XIll D, it should apply to the charges and fees
coll ected by Recology in this present proceeding.

| think -- 1 hope it's fair to say that no
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court has found that to be the case and it remains to be
litigated what the outcone is. |'mnot sure, although
woul d note that, for exanple, sone of the references to
cases interpreting other parts of Proposition 218, at

| east the one that stood out to ne of the two he cited,
Howard Jarvis Taxpayers Associ ation versus City of
Rosevill e tal ked about fees paid by a nunicipal utility
and said the result would be different if a private
utility were involved. And | would just note for your
information that private utilities are regul ated under
an entirely separate part of the state constitution and
the Public UWilities Code by the CPUC. So | question
the degree to which that's applicable. And the --

excuse nme one second.

The last point | wish to nake -- and this is
just, I wll freely admt, specul ative because |'m not
famliar with the materials asked you here -- but if the

court were to hold, as M. Baker predicts, it would --
the result would be absurd in the sense that any
muni ci pal governnent or an agency of a nuni ci pal
governnent arrange for a private business -- or private
I ndi vidual for that matter -- to act as its agent and

i npose fees and charges with no limtation or even

repl aci ng muni ci pal services generally available to the

public. The results would be astounding, including
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things like public safety that would be free rein for
unlimted outsourcing in a way that |I don't believe
Proposition 218 or the courts interpreting it would

I nt end.

Thank you.

M5. YEUNG So for the record, can | just note
that M. Gardiner was referencing a docunent dated July
9th fromArnold & Porter LLP, submtted by M. M chael
Baker, which was hand-delivered on July 9th, 2013.

And are you also submtting for the record
your other witten docunent?

MR GARDINER: | am The docunent | submtted
by hand to the Board today was the copy of the notes |
spoke fromin ny oral presentation yesterday and a
little addition at the end for the public comment |
offered later.

M5. YEUNG Thank you.

Any ot her objectors would like to cone? O
M. Baker?

MR. BAKER: Yes. Good afternoon

M. Gardiner anticipated what | was going to
say. But | just wanted to put it on the record that we
submtted a letter today that the Chair just referenced.
And it specifically relates to Objection 4, 5, 6, 10,

11, and 13. Each of those objections relate in sone way

123

FREDDI E REPPOND, STENOGRAPHI C REPORTER
(415) 469- 8867




© 00 N oo g b~ W N P

N N N N NN P P P P P P P PP
g A W N P O © O N O U A W N L O

REFUSE HEARI NG SPECI AL MEETI NG AND HEARI NG, VOLUME Il - July 9, 2013

to Proposition 218. And the purpose of our letter to
make the point that, based on our analysis, Proposition
218 does not apply to these proceedi ngs because the
residential refuse rates that we're tal king about here
are collected and retained by a private conpany, not by
t he governnent. And the case that we cite was one that
was decided earlier this year by the Court of Appeals

i nvol ving a charge that the Board of Supervisors deci ded
that retailers had to charge custoners for the use of
paper bags a ten-cent charge. And the plaintiff there
argued that that was governed by Prop 218. The Court
said, no, it's not governed by Prop 218 because this is
a charge that is collected by private conpani es and kept
by the private conpani es.

So there was a | ot of discussion of Prop 218
yesterday. And we just wanted to make sure that our
position was clear on behalf of the applicants that the
substantive provisions of Prop 218, which place certain
restrictions on fees and charges and other |evies do not
apply to these rate proceedi ngs.

Thank you.

M5. YEUNG  Thank you.

Ms. Wierfel ?

M5. WUERFEL: Good afternoon. Nancy Wierf el
"1l be brief.
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| wanted to give a little nore substance to ny
comments about itens -- ny Objections No. 17 and 19 --
having to do with the shift of services on to Recol ogy.
The background of ny concerns was when | was focusing on
the LAFCO report generated in 2011 that's part of the
exhibits. And having read both volunmes of it, it becane
very clear that the reasons that other nunicipalities
and jurisdictions allow for and encourage the conpani es
wi th whom t hey have contracts or franchises -- the
reason they encourage to have these services is to allow
themto -- in ny words -- have an advantage, to show
their concern, and to be able to win the bid. And we

don't have that sane circunstance here.

When you | ook at the charts -- and I'm sorry.
| was unabl e because of illness to prepare a full
presentation to you today. | want to tell you that the

charts show that San Francisco is the only nunicipality
in all of their study that has abandoned waste. But it
al so shows that they're the only one that does not have
a contract or a franchise. W have our own uni que 1932
Ordi nance that allows us to collect garbage by permt.
And that's a totally separate arrangenent than the way
the other municipalities are conducting business with
ot her businesses. |It's perfectly okay to say, If you

would like to work with us here in Cty X, this is how
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we want you to perform And they're all going to be on
your side of the fence for rates. This is your problem
You figure it out. You meke it attractive to us to give
you the bid or to give you the franchise. It's a

busi ness deal and that's fine. RFPs are good things.
Franchi ses are good things, because everybody in the
wor |l d knows what the hell is going on.

This is the only place where you can have all
of these hearings with all of the paper on this table
and all of the experts that |'ve listened to for all the
hearings and still not have a sense of the cost of a
programor what we're really getting. And to have this
slippery sl ope begin, where right now we're going to be
tal king about this. And I'mperfectly confident that
you'll find that this particular canel's nose under the
tent is okay this tinme. But how nuch of the canel is
going to be comng tine after tine after tinme? 1 want
you to have on you conscience right nowthis is the
decision you're making. In 2020 you'll | ook nme back in
the eye and tell nme, CGee, that was a great idea in 2013
to let this happen.

This is not good. This brings in 218 i ssues.
And this brings in a fairness issue | can't even begin
to describe. But think about what it would be like to

be in all the other nmunicipalities and to realize that
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they' re conducting their businesses the way it's
appropriate to do so. And we are now finding out as
rat epayers at these hearings this is what you' re going
to be paying for and to have the secretness to the Board
of Supervisors and not have all of this on the table.
There is no thing as an i npound account or anything to
do with the rates when we hear about our budget process.
That's not a category. But it certainly does affect
things. And right nowit's just being a little bit
pregnant. But wait till we get to that eighth nonth.
It's going to be very unpl easant.

So | encourage you to think in that direction.
You're setting a precedent. And, believe ne, you' re not
going to go backwards. Recology and the Cty will be so
deep into this, if you don't draw the line in the sand
now, we all have a problem

Thank you.

M5. YEUNG  Thank you, Ms. Wierfel.

M. Kubitz.

MR. KUBI TZ: Good afternoon again.

| also have not read the case cited by
M. Baker in its entirety. However, | note that the
| etter that he provides citing the Schneer case
enphasi zes that the funds associated with the paper-bag

fee are inposed, collected, and retained by a private
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conpany.
|'d have to | ook at the definition, but I
t hink "inposed” neans direct the execution of or
collection of. "Collected" neans go through the process
of collecting. "Retained" neans keeping and not used
for any ot her purpose, including a governnental purpose.
| note that, |like garbage in this city,
dollars go into different pots. And you have a pot that
goes to Recology. You have a pot that goes to the city
| mpound account, the Departnent of Environnent, all the
ot her programs. You have a pot that goes into a speci al
reserve fund. So you have to ask yourself does this
factual claim-- collected, inposed, and retained by
Recol ogy -- actually apply in the case of the taking
over abandoned property -- abandoned material s
col l ecti on.
And I'd like to pass out the docunent to which
M. Deibler referred. This is the narrative sunmary.
This is page 14 of Exhibit 3 in the record.
It's Recol ogy's description of what was the basis for
their application in this proceeding. And if you | ook
at the bottom the | ast sentence of page 14, it says, In
the proposed rates the Gty has directed the conpanies
to include the equivalent of the 1.3-percent surcharge

inits rates and to elimnate the surcharge on top of
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t he rates.

| don't know what that nmeans. | can find no
evidence in the record of how that was consi dered or
I nvestigated. But when you | ook at the Director saying,
OCh, well, we don't need to touch the surcharge. W nade
a lot of progress by elimnating the 1.3 percent, | find
sonme inconsistency with this statenent that says they
directed the conpanies to include the equival ent of the
1. 3-percent surcharge in rates. And so sonebody expl ain
that to ne.

And the other -- the only other comment |'d
make is, to put things in an order-of-mgnitude sense,
there's been a I ot of discussion -- I'mnot going to
take a position on the Brisbane tax operating rati o,
but -- let' see. | don't know howto do this. Reverse
Polish notation. $2.1 million of taxes and operating
ratio on that is, like -- call it $180,000. The
operating rati o conponent of taking over abandoned
materials, 3.6 mllion, plus another 9 percent. | think
| calculated that, but | don't knowif | did it right.
And nowhere in the record do you find what the total
cost of the abandoned materials takeover. Al | can see
is 3.6 mllion plus an operating ratio of 9 percent is
anot her 350, 000-sonething, so that the total cost the

City will be incurring -- that is us, the people of San
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Franci sco -- for abandoned materials transferred to
Recology will be -- we're still paying the 2 mllion
because the City isn't elimnating any positions and
then we're paying 4 million, including 3.9 or whatever
it is -- 3.6 plus an operating ratio. And that's al nost
doubl e the operating ratio discussed for the Brisbane
t ax.

Those are ny comments. Thank you.

M5. YEUNG Thank you.

So at this tine do the Board Menbers have any
guestions for the objectors? Any clarifying questions?

I"'mgoing to talk a little bit about how we're
proceeding today. So at 2:30 we will take a break and
take public comrent. At that tine, after the public
comment, we will have another period in which we'll ask
for additional comment either fromthe Ratepayer
Advocate, DPWDirector, any of the objectors and nenbers
of the audience, only as it pertains to the objections.

And then at that tinme what we'll do is close
public comment. And what we want to do is -- when we
cl ose the public comment portion, we actually have to
revi ew t he obj ections.

So the 22 objections have been laid out for
us. It's been formatted both nunerically by the

obj ections as well as being categorized into the types
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of objections. So we as a body will review all of the
obj ections and nmake coments this afternoon. And then
at that time we will look at the DPWDirector's proposed
order and have sone deliberation around that.

And t hen dependi ng on where we are at that
point, if it's clear where we stand as a body, then what
we could do is start having discussions and directing
the City Attorney's office to start putting sone of
these materials into resolution on behalf of this board.

So I"'mthinking at that point, if it's very
clear, we nmay very well recess at that point -- sorry --
continue it to next Mnday; and which we'll get a
witten docunent fromthe Gty Attorney's office
outlining our resolution. And at that point we can
actually go through and either correct or edit what the
resol ution | ooks |ike.

Does that sound accept abl e?

Are there any questions regarding the process?

Can | take a question from M. Wierfel?

MR. CARLIN. Go ahead.

M5. WUERFEL: Just quickly, you say you're
going to organi ze the objections within categories.

WIIl you tell us ahead of tinme what those are?
M5. YEUNG  Yes.
M5. WUERFEL: Is it a piece of paper that wll
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be forthcom ng?

M5. YEUNG There will be.

M5. WUERFEL: Ckay.

MR. CARLIN. | have a question. | don't know
if | should direct it at the Director or -- I'd like to
di scuss the special reserve fund. And it's one that's
been collected -- the 1.3 percent. |It's been suspended
in 2010. It has what seens to be excess funds based on
your expert opinion on risk associated with the
landfill. It's set to expire in 2016, if |1've read the
material correctly. And those funds would actually
revert back to the ratepayer base at the end of that
expiration period.

But the real question is what procedure do you
have to go through to tap into that fund if you wanted
to use it outside of the context of the Altanont
| andfill?

MR NURU. 1'll defer to staff to answer the
procedure for --

MR. CARLIN.  You can take a nonent.

MR. NURU:. Ckay.

MR. OAEN: Tom Onen, City Attorney's office.

The contents of the special reserve fund are
controlled by the facilitation agreenment, so it's not

sonething that the City or the Director of Public Wrks
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can unilaterally make withdrawals. It's in a separate
bank account and checks can only be issued with the
consent of the president of Recology and the City

Adm ni strator.

But, nore inportant, the facilitation
agreenent specifies the uses that can be nade of the
funds at this point. It can be drawn upon fromtine to
time for extraordi nary expenses resulting from
undertaki ngs and i ndemities by Sanitary Fill Conpany,
whi ch is now Recol ogy San Francisco, of the costs of
control and alternative di sposal of hazardous waste and
desi gnated waste. And it specifically says,
"Wthdrawal s fromthe fund are not to take the place of
normal rate-maki ng processes by which rates are adjusted
to recover costs as they are incurred, but rather to
ensure that rates are not subject to nmajor fluctuations
fromtinme to time and to protect Recol ogy San Francisco
agai nst unusual circunstances."”

So it's clear that when the parties signed
this agreenment they did not contenplate that any part of
the special reserve would be used sinply to even out
rate increases between rate processes.

MR. CARLIN. But, M. Owen, is there any sort
of limtation on how large the fund could grow? | nean

it seens like in 2010 there was a decision nade to stop
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the contract be nodified in such a way --

MR OVNEN: Yes.

MR. CARLIN. -- and agreeable to which
parties? Recology and the CGty? O --

only recommend that, could not direct or conpel the
parties to do that.
MR CARLIN:. Ckay.

t he subject, Madam Chair, | don't know if you want to

this afternoon for discussion. These are just sinple

MR ONEN: | believe the two parties who are

contributing to the fund.

MR ONEN. Right. | don't have the
facilitation agreenent with ne. | don't believe there's
acap on it. There was a mninmumof 15 mllion. And
because the surcharge is part of the rates, the Rate
Board did have the discretion to say we don't need to
continue to charge it, we've net our contractua
obligations. But for the noney that's already in the
speci al reserve, that noney is controlled by the
contract.

MR. CARLIN. But since it's a contract -- and,
again, I'mjust exploring here -- hypothetically, could

subject to the contract. However, the Rate Board coul d

MR, ROSENFI ELD: And while we're tal ki ng about

sort of conme back to these itemby item it sounds |ike
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guestions of fact. GCkay. |I'Il hold ny question then.

M5. YEUNG  Thank you.

Are there any other public comments? Seeing
none.

So at this tine we have the 22 objections that
were rai sed. They have now been categorized into ten
categories. Copies of this will be nade avail able on
the side table. The categories: 1'mgoing to say, A
abandoned nmaterials and public litter can cost-shifting.
Bis unfair rate increases and hardships. Cis
insufficient nmultilingual outreach and access. D,
Director's hearing record was cl osed prematurely and the
process was not clear. E, the DPWDirector has a
conflict of interest regarding wndfalls, regarding
cost-shifting fromDPW F, use of the special reserve
fund excess. G zero-growth projections under-estimte
the revenues. H, please explain the just and reasonabl e
standards test. |, no ratepayer-funded citations until
i1l egal dunping fines benefit ratepayers. J is Recol ogy
recovery of the Brisbane business license fee via the
operating ratio.

So there's two charts on the table. The first
chart lists each of the objections nunerically. And as
It applies to the different categories, there's an X

that's marked in the box. Chart No. 2 re-sorts the |ist
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so that now we're | ooking at each of the colums. And
as each of the objections relate to the category we w ||
go through the categories of the objections, A B, C
and so forth.

So at this tine, rather than taking one at a
time, | prefer to actually | ook at categories of the
description, if that's okay with the Board. Thank you.

So | ooking at Chart No. 2, Category A,
abandoned materials and public litter can cost-shifting,
we found that there were certain itens, 1, 11, 13, 17,
19, related to category A. If you have it in front of
you, the first one was submtted by Zhao relating to the
doubl e-chargi ng. The second was by Stuart Gardiner, the
third by Kermt Kubitz. Sorry. | should refer to the
nunber. No. 1 was Zhao. No. 11 was by M. Gardiner.
Nunmber 13 was by M. Kubitz. Nunber 17 was by Ms.
Wierfel and No. 19 was also by Ms. Wierfel.

I"mjust going to go over the categories
first. So Category B had Objections No. 2, 3, 7, 8, and
9. Al of these were submtted by M. Zhao.

And then Category C regarding insufficient
mul tilingual outreach and access, again there were three
items -- yeah, three itens. So it's (bjections 4, 5,
and 6, again submtted by Ms. Zhao.

On Category D, which is the Director's hearing
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record, was closed prematurely. There was one
obj ection. That was objection No. 10, raised by
M. Gardiner.

Category No. E, DPWD rector's conflict of
interest. There were three itens related to this. It's
Qobjection 12 by M. Grdiner, Cbjection 18 by M.
Wierfel, and al so Objection 20 by Ms. Werfel.

Category F, regarding the use of the special
fund, there's one objection; and that's Cbjection 14 by
M. Kubitz.

For Category G regardi ng zero-growth
projection under-estinmtes the revenues, there was one
objection by M. Kubitz, No. 15.

Under Category H, which is explaining just and
reasonabl e standard, Ms. Wierfel raised Objection No.

16.

Regardi ng Category |, ratepayer-funded
citations, there was one objection, Objection No. 21 by
Ms. Wierfel.

For Recol ogy's recovery of the Brisbane
busi ness |icense fee category, there was one objection,
bj ection No. 22, which was raised by M. M chael Baker
on behal f of Recol ogy.

Is there any question regarding the categories

or howthey're |isted?
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MR. BAKER: No. Thank you.

M5. YEUNG  Ckay.

MR. ROSENFI ELD: The only thing 1'd add to the
categories is that maybe as we're tal king through them
we can pick up D and E at about the sane period of tineg,
because they really are kind of related to each ot her.
| understand that you're differentiating them because
one is about the shift and the other is about the
process. But to kind of talk about themat the sane
monent .

MR CARLIN. 1'd like to do that as well to
see what possibilities there are if they are there.

M5. YEUNG Thank you. At this time |I'm going
to -- so we're going into public coment. Can | get a
show of hands the for categories, same as yesterday? So
there's three categories of public comment. Could | get
a rai se of hands how many comments we nmay have? Hold on
one second.

M5. WUERFEL: | have a point of order before |
answer. |'mnot clear what you're asking us to do. Are
we going to debate categories of the questions? O are
we going to rehash our objections?

MS. YEUNG The Board has now |isted how we're
going to tal k about the objections and how t hey' re bei ng

categorized. And the Board has decided, of the ten
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categories, we are going to conbine categories A and E
t oget her as a point of discussion.

M5. WUERFEL: Ckay. And that's what you're
taking the coment on is that conbination?

M5. YEUNG No. So the public coment refers
to what was on the agenda regarding the three public --
three categories of public comment, one of which is
comments in agreenent with any or all of the objections,
comments in agreenent with the DPWDirector's
recommended order, and general public conment.

M5. WUERFEL: In regard to being heard the way
the charts are describing thenf

MS. YEUNG No. So at this tinme it's a
general itemthat was on the agenda.

M5. WUERFEL: Ckay. GCkay. This is general
public comment that we are now debating. Thank you for
your hel p.

M5. YEUNG Thank you. But | saw no show of
hands, am | correct? GCkay. So at this tinme --

MR, KUBITZ: | don't understand what you are
asking for a show of hands about. And I'msorry. |
al so didn't understand which you were conbining. |
apol ogi ze.

M5. YEUNG No problem Let nme clarify then

So under the agenda we said at 2:30 we woul d have public
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comment. General public conment was categorized in
three categories in support of the objections, in

support of the DPWDi rector's Reconmended Order, and

general public comment. So | was seeing if there was a

show of hands. And if there were a | ot of people who
wanted to speak, | was going to keep the three

categories separated. But at this tine, if | see no

hands, we actually skip public coment and take a break.

kay. We'll take a 15-m nute recess.
Is there any public comment at this tinme?
Thank you. It is now 2:30. W' Il reconvene at 2:45.
Thank you.
(Recess from2:30 p.m to 2:45 p.m)
M5. YEUNG CGood afternoon. If we could get
started, please.

So at this tine we're going to go over the

Chart No. 2. W're going to discuss the categories and

we're going to break it out into groupings of
categories. So A B, C, we'll discuss themas a body
and then we will open it up for public conment on each
of the categories, after we discuss them

So if we could have Category A, abandoned

materials and public litter can cost-shifting. Wuld it

be hel pful for nme to read over the objections again?

G eat. Ckay.

FREDDI E REPPOND, STENOGRAPHI C REPORTER
(415) 469- 8867

140




© 00 N oo g b~ W N P

N N N N NN P P P P P P P PP
g A W N P O © O N O U A W N L O

REFUSE HEARI NG SPECI AL MEETI NG AND HEARI NG, VOLUME Il - July 9, 2013

So Objection No. 1, ratepayers woul d be
doubl e- charged by Recol ogy's col |l ecti on of abandoned
materials at ratepayer expense because those costs are
al ready covered by taxes.

bj ection 11, two prograns woul d be shifted
from DPWto Recol ogy residential ratepayers in violation
of Proposition 218; abandoned materials collection
program and public litter can nmai ntenance. Also, there
is no show ng of need for the proposed increased
servi ces by Recol ogy and no denonstrated justification
for the proposed increased costs.

bj ection No. 13, noving abandoned material s
collection fromDPWto Recology is not permtted by
Proposition 218, would not provide any the offsetting
savings to residents, and no justification was
denonstrated for the additional cost.

bj ection 17, public programwork shoul d not
be shifted to Recology for financing by ratepayers when
DPWcurrently carries out that work with Gty genera
fund financing. This shift has been proposed w thout
sufficient criteria and process.

ojection 19, rates paid to Recol ogy for
collection of Cty's abandoned waste woul d be hi gher
than rates paid to DPWto performthis service wthout

denonstrated utilization for the increase.
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Now | 'mgoing to tie Category Eto this |ist.
Category E, Objection 12: It is a conflict of interest
for the DPWDi rector to decide whether to shift program
costs fromthe DPWbudget to ratepayer-funded Recol ogy
when the DPW budget coul d benefit.

bj ection 18, DPWwould receive a 3.3-mllion
windfall fromthe Cty's general fund if DPWs work
col l ecti ng abandoned waste is shifted to Recol ogy and
fi nanced by ratepayers and that the general fund anount
remai ns in the DPW budget.

bjection 20, it is a conflict of interest for
the DPWDi rector to determ ne that costs shifted onto
rat epayers are just and reasonabl e when that shift
benefits his own departnent.

Menbers, are there any questions regarding the
obj ecti ons?

Openi ng for di scussion.

MR CARLIN:. So | find this to be an
interesting sort of category. One, | really like the
performance netrics that are included in this proposal.
| think that's sonething that we can track and judge the
efficiency of actually shifting this responsibility to
Recology. | also kind of note that the Departnent of
Public Wrks, the Director, has reduced sone of his

costs. And while people mght think that it's a genera
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fund sort of windfall, actually he just proposes a
budget to the Mayor and includes what he would like to
see as far as funding fromthe general fund.

| had a question regarding the proposal. One
is on the disposal tonnage and the charge for that,
because in the material that | read DPWdi d not pay for
any di sposal of the material from picking up abandoned
t hi ngs on the sidewal ks and such. And in the proposal
there is a charge for that. And | believe | read in the
material that the charge for the tonnage was actually
i ncluded in the rates.

So did Recology in their application back out
whet her they thought fromthe residential rates what was
bei ng paid for or not being paid for DPWand t hen being
added back into this proposal, that it's cost neutral?
And | ook towards the Director or a representative from
Recol ogy. Dougl as?

MR. LEGG  The conpanies did back out the
tonnage fromthe DPWcollection. Those tons that are
t hrough t he abandoned waste that previously had been
reported as DPWtons were reduced from DPWtonnage and
t hey show up on the Recol ogy side.

MR. CARLIN. But the charges -- in the report
It said DPWwas not paying for that. Rather, it was

covered by the rates, so general?

143

FREDDI E REPPOND, STENOGRAPHI C REPORTER
(415) 469- 8867




© 00 N oo g b~ W N P

N N N N NN P P P P P P P PP
g A W N P O © O N O U A W N L O

REFUSE HEARI NG SPECI AL MEETI NG AND HEARI NG, VOLUME Il - July 9, 2013

MR LEGG That is correct. So the rates for
many years have included di sposal of DPWtonnages at no
charge to DPW but the cost for disposal of those tons
has al so been included in the rates. And so they are a
part of those tons going to the pit and are haul ed off
to Altanont and we pay for -- the system pays for those
tons. But they haven't been charged to DPW In the
sane way that you may have a 32-gallon can at your house
and within a week that can mght be really heavy and one
week it mght be really light, you' re not charged for
the tons that you dispose of. The rate that you pay
i ncludes a portion -- a fair-share portion of all of the
t ons.

MR. CARLIN. | was just wondering. This
shoul d al nost be |ike an offset sonmehow or is it not an
offset? It seens |like it was an additional disposal
charge that was already paid for

MR LEGG It's just showng up in a different
pl ace. There's nothing -- the offset is that there are
tons that are cal culated that don't have anybody payi ng

for them They're part of the total tonnage. And al

rat epayers, conmmercial and residential, previously were

paying a slightly higher bill in addition to paying for

tons that DPWdoesn't pay for. Nowit's exactly the

sane thing. |It's just that they're showi ng themon the
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books as separate tons that have a certain cost-per-ton
di sposal cost. Before they weren't showing them-- it's
just how they were accounting for them You know,
there's a total cost for total disposal and they divided
over -- that total cost over the smaller nunber of tons.
So residential/conmercial ratepayers were paying a
slightly higher anobunt per ton. Now they're show ng
them as regular tons. They're showi ng a | arger anount.
They're dividing it over the rate base, but the sane
tons are being paid for by the sane residential and
commercial custonmers. So in terns of the disposal costs
that are part of the $34.00 that you're paying every
nonth, there's no difference at all. You're paying for
them one way or the other. It just howthey're
accounting for them

MR, CARLIN. And sone of these start-up
costs -- like conmputers, vehicles, and everything
else -- will that go away in Year 2? WII| there be a
reduction in cost?

MR. LEGG  Those are anortized costs, |
bel i eve, over three years. So what they've done is
t hey' ve taken those costs -- there's an assunption that
that is a three-year rate and that they're going to be
back within three years for a new rate application. |[f

they don't cone in in three years, that one-third cost
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woul d continue; and for sonething like a truck,

rat epayers woul d be overpayi ng because the truck is
going to have a useful life of nore than three years.
Sone of the other equipnment costs, probably three
years is a reasonable useful life for a conputer

MR. BRASLAW Jon Braslaw. [|I'mw th Recol ogy.

M5. YEUNG Ckay. |If | could ask you to state
your nanme for the record again and woul d you pl ease
spel | your nane.

MR. BRASLAW Certainly. Jon, J-ON,
B-r-a-s-1-a-w.

M5. YEUNG |f you could raise your right
hand. Do you solemnly state or affirmunder penalty of
perjury that the evidence you give in this matter shal
be the truth, the whole truth and nothing but the truth?

MR. BRASLAW | do.

M5. YEUNG Thank you.

MR. BRASLAW So the costs that you're
referring to, or the costs of starting up the program
as M. Legg said, are anortized over three years because
that is the assuned period that this rate would | ast.

It was the assunption that we would be back into the
process at the end of that period.

The vehicles that -- subject to that | ast

guestion -- those are really anortized over a | onger
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period of tinme consistent with the | ease period for all
heavy equi pnrent that we purchase. So the start-up costs
specifically related to sonme of the equi pnent that we
needed to get going was anortized over a shorter period
of time. But the vehicles, that's anortized over a

| onger peri od.

MR. CARLIN. | believe it was seven years or
sonet hing |ike that.

MR, BRASLAW Correct.

MR, CARLIN  Ckay.

MR. ROSENFI ELD: | know we've -- just
general |y speaking, | know we've tal ked about this issue
before at this Board in, | believe, 2010 and 2012 about
whet her these costs felt fairly included wthin the rate
base in another format. And as we've heard and seen in
sone of the evidence provided by the conpani es and DPW
| continue to think that, generally speaking, those
costs feel -- generally speaking -- caused by ratepayer
action -- the mattress exanple the Director references.
And that the proposed enhancenent to the program and
transfer over to Recology, if it neets expectation, wll
| nprove diversion, which will benefit ratepayers. So
general |y speaking, that kind of fairness test that was
di scussed here | know tw ce prior feels -- continues to

feel there for ne at | east.
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| do have a question about a very specific
mention that M. Gardiner nmade in his coments and
|l etter related to a couple of very special types of
occasions that we read that this crewis going to be
used for. There's reference to -- nmy guesstinmate this
is really the departnent -- are these crews going to be
used for parades and special events and fairs and
hol i day events, which are really nuch broader events
that draw many nore peopl e than San Franci sco residents
and busi nesses to thenf

MR. NURU. The program does include those
speci al events, for sonme of the parades. And those
costs for the abandoned waste material are in there.
And | think it's a total of -- the total is about
$53,000. 66 cents for all the events.

MR. ROSENFI ELD: Ckay. So it's not the
majority of the planned use of the --

MR. NURU:. Absolutely not.

MR. ROSENFI ELD: But to ne exclusion of those
cost feels like it creates greater clarity regarding
ki nd of the nexus between the ratepayer and the charge,
which isn't to say that the City couldn't contract with
Recol ogy to provide that service, a point that | know
has been di scussed here, and pay themfor it. Sinply

that the rate base itself wouldn't bear those costs
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woul d be a suggesti on.

MR NURU. We'Ill be open to anending the
parade part of it. W just see it as an operation that
Recol ogy is offering, but we would be open to clarifying
t he abandoned waste instance. Those are events that the
City is involved in.

MR. ROSENFI ELD:  And | woul dn't be arguing
t hat Recol ogy m ght not be the nost efficient neans to
performthe work, sinply that the source of noney to pay
themlikely shouldn't sit with the rate base for
cl ean-up after events that draw so heavily from
non-r at epayers.

MR NURU. We'll definitely clarify the
abandoned waste program

MR. CARLIN. | was just going to add, one of
the things I'mkind of echoing sonme of the comments
al ready nade that | generally feel confortable with this
proposal, especially as it's been explained. And,
again, I'mvery nuch in favor of the perfornmance
nmetrics. And M. Nuru's comrent yesterday about
mattresses attracting other nmattresses is actually true.
Whet her this is funded by property owners through
property taxes into the general fund or the ratepayers,
It's kind of |ike garbage doesn't follow any particul ar

property. It's kind of an event that just happens al
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over the place, if | can use the word "events" that we
t al ked about.

But | think one of the things | would like to
explore again is in Category, E the special reserve
fund, and whether the Director would be kind of open to
a recommendation to potentially | ook at negotiating
opening up that fund to create sonme sort of, |ike,
rat epayer reserve to fund this activity in the future,
not that it can be done right away today but naybe in
Year 2 or 3 or sonething |ike that nature, given that
you have the $29 million in there and --

MR NURU. 1'll defer that to the Board, but
we woul d take that recommendati on.

MR. ROSENFI ELD:  Just so | understand the
concept ?

MR. CARLIN. If | understand M. Ownen
correctly, we could nake a recommendation to the
Director to go back and negotiate the special reserve
fund, reduce the anount, and then put it into a
rat epayer offset fund or sonmething just for this kind of
pur pose, but not imedi ately, because you don't want to
| ose that service. But rather if this is going to be a
three-years rate, as M. Braslaw stated, perhaps | ooking
back a year from now cone back and saying we've either

negotiated this or we continue with just having it in

150

FREDDI E REPPOND, STENOGRAPHI C REPORTER
(415) 469- 8867




© 00 N oo g b~ W N P

N N N N NN P P P P P P P PP
g A W N P O © O N O U A W N L O

REFUSE HEARI NG SPECI AL MEETI NG AND HEARI NG, VOLUME Il - July 9, 2013

the general rate or we have this other fund to fund
these activities.

MR. NURU. This is for the parades part we're
t al ki ng about ?

MR. CARLIN. |I'mactually tal ki ng about for
everything, fromthe abandoned -- since you have, it
seens |i ke an excess anobunt of noney in the speci al
reserve fund. |'mopen, M. Nuru, to discuss it wth
you, SO --

MR, NURU. Let nme discuss it with nmy team
Yeah, that's a different proposal.

MR, CARLIN  Ckay.

M5. YEUNG Director Nuru, part of this item
i ncl udes the public litter can mai ntenance program And
| feel |ike we have not had a chance to tal k about that.
Coul d you cone up and tal k about what that program | ooks
| i ke now and the cost associated with it and what under
the proposal it would | ook |ike?

MR. LEGG Just the abandoned materials
col I ection?

M5. YEUNG No the public litter can units.

MR LEGG I'ma little bit confused by the

term"public litter receptacle nmaintenance,"” because as
| understand, at this tinme the conpanies offered this

year to performcertain maintenance activities on the
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litter cans thensel ves, which is we've had -- we have a
| ot of theft and breaking of the doors. They're stolen
because they have scrap netal value. People bend them
off or break themin order to get in to access cans to
dig around for recyclables with California redenption
val ue. And so because the conpanies are servicing those
cans, they have said it would be a margi nal cost, barely
noticeable. |f you provided doors and liners we could
repl ace those as we're servicing the cans. W're there
every day right now.

The programthat DPWreceives a 311 call or
supervisor or |litter patrol or one of our corridor
wor kers sees one of these cans. They radio it in. W
send out a special truck to replace the door. O in the
case of liners, that's fairly easy and our trucks
generally have liners on them because we're not
necessarily making trips.

So that's how | interpreted that in
M. Gardiner's witten objection. That's what | took
"mai nt enance" to nean. Yesterday when | heard
M. Gardi ner speaking to you, though, it sounds |ike
he's tal ki ng about servicing the cans and enptying the
cans. And that has been in the rates for many, nany
years and there isn't a significant change in that

procedure. DPWdoes not enpty those cans. W haven't
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enptied the cans in the 15 years that |I've worked for
the departnment. | don't know if there was a tine when
we did, but it's been a very long tinme that that's been
I ncluded in the rates.

And like with the abandoned materials, we
believe that the waste is generated by a conbi nati on of
residential and commercial ratepayers. A lot of the
waste in the litter cans are Starbucks cups or things
fromfast-food establishnents or other kinds of
establishnments that those -- that if you stayed there,
you would throw it in their can. They're required to
have that service. People |leave hone in the norning and
t hey have their breakfast or sonething and they put the
waste in the can. |It's San Francisco waste that's
traveling, essentially. And we believe that it's
appropriately included in the rate base.

M5. YEUNG Thank you.

Any ot her questi ons.

MR ROSENFIELD: On this cluster? Sure. A
coupl e of others.

Just for ny coll eagues' consideration, a
couple of other partially formed thoughts in this part
of the world and I would be interested in the departnent
kind of feedback on them |If we approve this new

program as part of the rates in whatever formwe do,

153

FREDDI E REPPOND, STENOGRAPHI C REPORTER
(415) 469- 8867




© 00 N oo g b~ W N P

N N N N NN P P P P P P P PP
g A W N P O © O N O U A W N L O

REFUSE HEARI NG SPECI AL MEETI NG AND HEARI NG, VOLUME Il - July 9, 2013

would think it would be inportant to treat it as a
pilot, to have sone sort of a report regarding the
ef fectiveness of the pilot in increasing diversion,
which is ultimately what benefit ratepayers here. And
to have a process that then allows for continuance of
the pilot what we find in that report that the program
is nmeeting its established goals.

So we have a | ot of evidence about the past
year. W have performance netrics to your point,
M. Carlin, in the rates. But to have kind of a
proactive decision nmade in the future based upon an

anal ysis of a pilot programwould seem positive to ne.

and when, but just as a concept.

MR. NURU:. The departnent woul d be open to
seeing the programas a pilot for the duration of this
rate hearing. It would be fine with us.

MR. ROSENFI ELD: W' ve had a coupl e of

boil down, | think, fundanmentally to two. One, is it
and to what extent will it increase diversion versus
current practice. And then, secondly, is it
cost-effective versus providing the sane | evel of

service wth Public Wirks staff? And we've had heard

And |'d be open to coment on it. Assum ng that sounds

right, there would then be a question about how and who

guestions here about the program And they feel -- they
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that repeatedly throughout and fromthe objectors. And
it seens to ne that both of those things could be

anal yzed nore fully follow ng the conclusion of, say, a
one-year pilot period, codified in sone sort of report
and that could be part of an official record in the
future.

MR. NURU. Yeah. We would be open for a
pilot, but as we have designed the program obviously
the first 11 nonths is collecting data and then we'l]|
need a little bit nore tinme. And | think the duration
of this hearing, the three years before the next rate
application would --

MR. CARLIN. | guess, going back, it would be
alnost like a three-year pilot in sone respects, because
one year of data, |ooking retrospectively; and then the
second year, you could see. But also, in denonstrating
success, | guess the diversion is actually a really
| nportant factor. And | think you have forns that
you' re goi ng have Recology fill out as part of that.

MR. NURU. Ch, yes.

MR. CARLIN. So |I'mopen to that concept.

MR. ROSENFI ELD: And | woul d wonder whet her
three years starts to feel not like a pilot but like
sonething that's --

MR, CARLI N: Per manent .
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MR. ROSENFI ELD: -- permanent. And so maybe
sone di scussion of tineline. And I'll also note, of
course, the rates that in front of us, while intended to
be fromall comment three-year rates, there's nothing in
the rates thensel ves that don't say they couldn't |ast
for |onger.

And so the second one is alittle --

MR. BRASLAW One of the steps in inplenenting
t he abandoned materials programthe purchase of
vehicles. W spoke previously that they're being
anortized over a seven-year period. So if we went
through and did this as a pilot, that would inpact the
way we woul d | ook at depl oyi ng equi pment in order to do
it and could potentially inpact the results of the
program It was our intent to go forward, purchase new
equi pnent, and deploy it in the process of executing the
program

MR. ROSENFI ELD: Are these trucks ones that
you woul dn't have ot her use for anywhere in your
operations if not for this progranf

MR. BRASLAW We do a simlar service with our
bul ky item collection, but those are vehicles that we' ve
al ready got in place and deployed. |If the intent is to
do a pilot and then evaluate, we'd need to go back and

| ook at whether we would want to | ease the trucks
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initially or to go out and purchase. So, again, it
changes the way we woul d approach the acquisition of
equi pment necessary to performthe service.

MR. ROSENFI ELD: | understand. | also
understand, of course, that if you' ve anortized your
vehi cl e purchase over three years and then at the end of
a pilot period that's |ess than that, you would need to
al l ow the conmpanies to continue to pay off that
anortization, even if the pilot wasn't continued, of
cour se.

M5. YEUNG Can | ask bit about the
11-nonth -- | want to understand how that's going to
work. So if the program goes into place over 11 nonths,
you're going to take all that data, you're going to | ook
at what the original nmetrics were. So assum ng four
hours of picking up material weekdays and what not; and
then you're going to |l ook at the actual data versus what
the performance netrics was. And then at that point you
may revisit what the netrics are? O is there sonme kind
of --

MR. NURU. A penalty has been built in after
that 11 nonths. That's why we have given themthe tine.
There is financial penalties after that that are being
built in based on percentage of -- so the request is

bei ng responded to. And then it would give a good sense
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of what to expect and what operational changes need to
happen and all that so that they can neet the goal.

MR. CARLIN. CGoing back to M. Braslaw s
comments, is that kind of built into their nodel if
there's a penalty associated with not neeting the
metrics? One assunes not.

MR. BRASLAW It's our assunption that we wll
nmeet performance standards. Wen we eval uated the
program and devel oped our cost nodel, it was based on
what we believe was necessary to neet the standards.

MR. CARLIN. Ckay. Thank you.

M5. YEUNG | was wondering, Director Nuru,
for this part of the program it seens |ike there's a
| ot of interest. Could this Board ask that you provide
periodic reports on this program nmaybe in a year's tine
to see howit's succeeding or not?

MR. NURU. Certainly. W will be glad to
report annually on how well the programis doing.

M5. YEUNG Thank you. That did it for ne on
t hat one.

MR. ROSENFI ELD: M only other one is a point
that Ms. Wierfel raised that part of it rings sonewhat
true tonme. And | think it's been kind of
m scharacterized a little bit and kind of the words that

people are using. But kind of the term"conflict of
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interest” is being used. But | think what we're really
tal ki ng about here is kind of an organi zational conflict
bet ween serving as a regulator and potentially an

organi zati onal beneficiary of the rates.

It strikes nme that there is an inportant
di fference between what's proposed in these rates and
ot her inmpound account-funded expenses. And that really
sits in who else is involved in this approval process.
So obviously we have a departnental process where the
conpani es propose rates to the Director, who based on
staff anal ysis devel ops recommended rates that we then
as a body hear. And then that becones the final action
on the rates, except for expenses that are paid for out
of the inpound account.

And in the case of those expenses, because
that noney flows to the CGty, the use of those funds is
t hen subject to review and approval by the Mayor and the
Board of Supervisors through the budget process. And
that ensures that we have many different stakehol ders
i nvol ved al ong the way that create different checks and
bal ances agai nst each other, right?

This specific programin the way that it's
bei ng funded is becom ng an expense of the conpanies
thenselves and it won't flow through the city's budget

process. And so absent sonething else, it really does
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flowto the Director and then to this body. And | think
that actually that alone creates a | ot of brakes agai nst
any potential organizational conflict, because we are
not the Departnent of Public Wirks and we're sitting
here representing different interests.

But | wonder -- and this is sonewhat of an
operati onal question for the departnent or conpani es and
sonewhat of a |egal question as well for our counsel --
whether if we do kind of engage in a pilot program and
then an affirmati ve deci sion needs to be nade to
continue the pilot programfor a |onger period, whether
the Mayor and the Board via nornal |egislative process
can't be the decision-nmaker regardi ng the continuance of
that pilot, based on findings that we could work into
the rates that says that, based upon the staff report,
the Board finds that in extending the pilot that it's
nore cost-effective than providing the sane service with
Public Wrrks and is inproving diversion rates of these
materials to the benefit of the ratepayers; that that
woul d create just another step in this process that
creates or at |east alleviates at |east sone of the
| npression of a kind of organizational conflict.

MR. CARLIN. It's sort of |like neeting the
City's overall goal of zero waste which they've set --

the City has set. And so it's actually contributing to
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t hat discussion and that affirmation by the el ected
board and the el ected Mayor, that it's contributing to
t hat .

MR. ROSENFI ELD: And that the pilot has proved
successful and that they understand that this programis
occurring and that they're thereby approving it in
essence.

MR. CARLIN. It's a good point.

MR. ROSENFI ELD: It's sonewhat a question of
counsel and is sonmewhat an operational question.

M5. BLITS: That's an interesting question.

W will have to look at it nore closely and how to
structure it. But | would think that there would be a
way to work that out. You m ght want to al so, before
we' re done today, involve DPWand the Recol ogy fol ks who
woul d have to be part of that process about their
reaction to it, which | know you wll.

If the Board structured their -- if your Board
structured its resolution and decision that way, that
gi ves sone direction and criteria as to what's
anticipated for conpletion of the process. | would
think that we could figure out the way to involve the
Board of Supervisors in them beconming involved in the
way you just descri bed.

MR. ROSENFI ELD: Thank you. W can certainly
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do it later, but I don't knowif there's any initial
f eedback fromeither the conpanies or the departnents to
that kind of concept. It could be now It could be
| at er.

MR. BAKER. |'Il junp in. M chael Baker,
counsel for the conpani es.

| guess the question would be the scope of the
32 Ordi nance, because the '32 Ordi nance gives
authority -- the exclusive authority -- to determ ne
rates for the collection and di sposal of refuse in the
city to this Rate Board and the Director. So if the
Board of Supervisors was doi ng sonething that woul d
i ntrude upon that authority, that could be a problem

If there's been a service that traditionally
has not been subject to the rate process but is being
noved to the rate process now, obviously, there's an
argunment there that hasn't been dealt with by any court
before as to what is within the concept of, quote,
coll ection and disposal of refuse in the city and,
therefore, what's subject to the '32 Ordi nance and what
could be dealt with by the Board of Supervisors outside
t he ordi nance.

So that's not a crisp answer to your question.
I"mjust kind of framng the issue we'd have to think

about .
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MR ROSENFI ELD:  Yeah.

M5. YEUNG | guess | have sonme concerns of

you to elaborate a little bit nore?

it stops or reforns if it's not.

And | think in noving this cost to Recol ogy

positive benefits to the ratepayers in the form of
| nproved diversion. And a pilot period where we're

affirmatively saying this is a pilot until you prove

t he performance of the programduring that period to
continue it is certainly creating a checkpoint in the
process of putting it in place that doesn't inply that
It's permanent until that's happened.

M5. YEUNG |'mgoing to ask what woul d, for
the DPWD rector, what kind of operational chall enges
t hat m ght i npose.

MR. NURU. Qperationally, | think it's -- |

think it makes sense, because at the end of the day,

"pilot" is atine-limted programthat we would get up

this term"pilot" and what we nean by that. Could |I ask

MR. ROSENFI ELD: Sure. | guess what | nean by

and running with the expectation being that it continues

If it's neeting goals that we've established for it but

and to the rate base, we're affirmatively kind of making

the decision that we think that this is going to provide

that to us and we neke an affirmati ve deci si on based on
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whet her what DPWwas getting off the streets is going to
the sane place. The difference is the way we get it and
the way they get it. It's very different. And if we're
trying to reach the Cty's goal of zero waste, we have
to start sorting out this material. And so then since
they're out there, they already have the manpower. The
operations from Recology is far nuch stronger than DPW
has in this area. So it nmeans -- | think the logic is
it makes sense that they performthat operation.

In terns of duration of a pilot, we need at
| east three years because of the seasons. San Franci sco
Is avery -- can't get a lot of information just in one
year, because tines change. And so we have to get a
good under standi ng nonth by nonth on what we're picking
up and where we are picking up and the type of item So
we need sone tine to get the operation in place and get
a good sense of it in terns of report. W can report on
an annual basis and you can start to see trends or
things that we're seeing.

M5. YEUNG  Thank you.

MR. LEGG May | add a couple of thoughts
about that? Wen we established the project and the
reason that we didn't have penalties in the first year
is we felt Iike we needed to establish a baseline. The

conpani es were very concerned that if certain nenbers of
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t he public saw Recol ogy trucks picking up materials on
the street that it would encourage increased | evels of
illegal dunping. So their estimates for the cost which
they've coonmitted to for the duration of the rates were
based on the assunptions of the anount of deliveries,
t he nunber of stops, all of that kind of thing. W had
t hought that the first essentially 11 nonths of this
rate woul d be used to set a baseline for what's actually
happeni ng.

And, Ms. Yeung, you were asking, | believe,
can the standards and the penalties change. And we did
want to make sure that if the conpani es were assum ng
that they were going to be setting their costs that
they' d be responding to sonething Iike a hundred calls a
day and it turns out that they're getting 200 calls a
day, that we would want to adjust and not expect that if
the | evel of dunmping went way up that they would be able
to do -- we really need to set a baseline is what our
feeling was.

So ny sense is that naybe a pilot that |asted
a year and a half and that would give us -- that would
give us enough tinme -- it would take us to January of
2015. That woul d give us enough tinme to be preparing
t he budget and the budget changes that would have to go
on. W submt that budget to the Mayor in February.
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And so the pilot period would naybe be a year and a
half. And the tine that the change could take place, if
it were to take place, would happen in Year 2. And they
woul d already -- the penalty phase woul d al ready have

ki cked into effect the previous July 1 under the current
Director's proposal.

| also -- we're just |ooking -- the conpanies
al so made estimates about the anpbunt of refuse that
could be diverted. And it is part of the application
where they're | ooking at all the tons collected and
di sposed of and diverted; and that is on the record.

And | would say that we woul d be conparing to what was
proposed t here.

M5. YEUNG Could you give us an idea of what
t hat diversion |ooks like at this tinme?

Since you're newto the mc, I'mgoing to ask
that you state your name for the record. Please spell
it.

MR. HALEY: Robert Haley, Ha-l-e-y. And I'm
Wi th the Departnent of the Environnent.

M5. YEUNG Could you please raise your right
hand. Do you solemmly state or affirmunder penalty of
perjury that the testinony you give in this matter wll
be the truth, the whole truth and nothing but the truth?

MR HALEY: | do.
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M5. YEUNG Thank you.

MR. HALEY: So I'm | ooking at the application
that the conpanies submtted. And it's | believe
Exhibit 3; is that correct? Exhibit 1. And in that
exhibit there's a Schedule E for Recol ogy San Franci sco.
And what it shows on page 12 is essentially the Recol ogy
Col den Gate -- I'msorry -- Recology Sunset bulky item
tonnage increasing from4,038 tons to about seven tons
7,140 tons. And that's the essentially -- the increase
I's the tonnage we're tal king about here. It's around
3,000 tons. And the diversion increasing from
2,723 tons to about 3,040 tons. This is from Rate Year
13 to 14. That's about an increase in 300 tons. So
we're tal king about a ten-percent diversion projection,
300 tons divided into 3,000 tons. So that's essentially
what Recology is projecting they can divert with this
program Currently it's not being diverted because it's
going into packer trucks and going to the landfill.

M5. YEUNG Thank you.

MR LEGG If I may, ny Director has cautioned
that he really does not think 18 nonths is going to be
enough for a pilot. And he thinks that all of the
| ssues that need to be worked out, the seasonality is
going to take about three years.

Addi tionally, Recology inforns nme that they're
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hiring full-tinme enployees. So they're hiring ten
drivers and two supervisors as full-tinme people. And
if -- they feel like that if we're cutting this off

after 18 to 23 nonths, that that puts themin a worse

deal with attrition and firing people.

So it's the Departnment of Public Wrks'
position that if we were to do a pilot, even though it
sounds like a really long pilot, maybe we should find

sonme other -- instead of calling it a pilot call it a

nonths to the 18 nonths that | had suggested.
M5. YEUNG Thank you.
Any ot her questions on A or E?
MR ROSENFI ELD: | don't know if we want to

pick up | here as well, actually because it's also

ki nd of bucket of issues and just tal k through them
altogether. | is the --

M5. YEUNG | thought -- and please clarify
for me -- | thought this issue was a little different,

because | thought it was DPW has peopl e goi ng out

citations, it wasn't clear whether it was going for

general fund purposes or whether it was going back to

position than having a little bit nore tine so they can

testing period; and nmaybe we woul d add an additional 12

related -- I'msorry. But | is also related to the sane

i ssuing citations. The revenues that cone back fromthe
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the ratepayers. |Is that different?

MR. NURU:. So the nethod in which DPWcoll ects
noney from enforcenment comes back to the City. What the
proposal says is the part of it that is around recycling
and enforcenent that goes into the general fund, that
portion be put back into the inpound account. So that
woul d be worked out with the controller's office,

MR. ROSENFI ELD:  And that would then be

avai l abl e to you?

MR NURU. It would go to the --

MR. ROSENFI ELD:  The i npound account.

MR. NURU:. -- inpound account.

MR. ROSENFI ELD: O to whoever is going to --
MR NURU. To refund it to ratepayers.

MR. ROSENFI ELD: And the additional funding
for -- who wites the citation, is that paid for out of
t he i npound account or is that general fund dollars?

MR. LEGG We have a new programin these
rates where the inpound account would fund an additi onal
ei ght FTE as essentially outreach and enforcenent staff
people. The objection says any penalty revenue that
they collect, because it's paid for through ratepayer
dol l ars, should accrue back to the benefit of
ratepayers. And the Director agrees essentially that

any penalty revenue that we collect should go into a
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set-aside fund. And then it would be returned to the
rate base, probably in the next rate proceeding. It's
not going to be an especially |arge anmount of noney.

This year we found that we have an excess
bal ance in the inpound account that wasn't appropri ated;
and we are putting that back into the rate base. And it
has the inpact of |owering the revenue requirenent.
Essentially we'd be doing the sane thing. It would be a
bal ance that woul d be going back in and offsetting the
cost of this program

MR. ROSENFI ELD: Ckay.

M5. YEUNG  Thank you.

MR. CARLIN. It sounds |ike they're agreeing
to the coment.

M5. YEUNG So any ot her questions on A, E, or
|? Wuld you mnd if | open nowto -- okay. So if |

coul d open now to public conment in the Categories A E

and 1.

M5. WUERFEL: Good afternoon. Nancy Wierf el

| appreciate the depth of this discussion.
"1l just deal with it, because you just tal ked about
it. It's fresh in your mnd. | wote the conplaint or

concern because | wanted to nmake sure legally can the
departnent divert fines that would normally go into the

general fund and not need an ordi nance by the Board of
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Supervisors to allow a separation? | don't know this

answer. But, boy, | think it's a very interesting one
i f the departnment can sinply say, | think I'"'mgoing to
send in sone fines, and by the way | get the proceeds.

| want noney to go into a ratepayer benefit.
| want that. But | don't know if legally the treasurer
will take that noney out of the general fund and give it
back to us. So that's ny point of that concern. Let ne
get right into --

MR. ROSENFI ELD:  Just briefly to respond to
you on that question, | think, at |least froma
controller's office perspective, if the final rate
package imagi nes that's the way the world works, we can
make sure that that happens in the real world, working
with the departnent.

M5. WUERFEL: Ckay. As long as there isn't
going to be a problemfromthe departnment end in how it
moves over.

MR. ROSENFI ELD: We'll have to work through
these with the Cty Attorney and the Departnent of
Public Wrks, but if that's part of the final rate
action, | would think that --

M5. WUERFEL: It's doabl e?

MR. ROSENFI ELD: -- it's doable and we'l]l

figure out howto nake it work.

171

FREDDI E REPPOND, STENOGRAPHI C REPORTER
(415) 469- 8867




© 00 N oo g b~ W N P

N N N N NN P P P P P P P PP
g A W N P O © O N O U A W N L O

REFUSE HEARI NG SPECI AL MEETI NG AND HEARI NG, VOLUME Il - July 9, 2013

M5. WUERFEL: Procedurally I'Il get back to
you and you'll et ne know and that sounds wonderful.
So | appreciate your clarity on that.

On the issue of the pilot program thank you,
M. Rosenfield, for bringing that forward; and |
definitely want to support the idea.

| want to bring into action the el ephant in
the roomthat's not been tal ked about that | haven't
brought in. 1've had the canel here, but |I'm bringing
t he el ephant back.

What we' ve got now is what does the Board of
Supervi sors and what does Rate Board do? This is a good
guestion. In my mnd the Rate Board is setting
regul ations and rates; and that's the howto of things
that are decided by policy by the Board of Supervisors.
| do not want to see this body think that it is a
policy-setting body. As nmuch as you are very fine
peopl e, you're not elected. And so having this Rate
Board make it very clear that you' re not going to get
into the policy decisions, then | think we're on good
straight and good form |[If we have infornmation that
goes fromthe Director in the Director's Orders approved
by this Board about asking the Board of Supervisors to
set policy after the testing period or the pilot,

whatever we call it. |If they want to then continue it
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on, that will be a policy issue. Then this Board w |

I npl ement that with the appropriate regulations and with
the departnment; and that's how | think the world works.
But for you to set policy when there's only five people
in the audi ence at any given tine fromthe public,
that's not right. So let's not go into that very
dangerous area, because there will be nore to be said.

And | think that you're doing a fine job as
| ong as we keep things very, very focused on what the
good things are you can do with regulations. And I |iKke
regul ations after the policy for the goals are set by
the Gty people we elect.

Thank you.

M5. YEUNG Any other public coment?

MR. KUBI TZ: Good afternoon. | won't try your
patience. It been a |ong day.

M. Legg, | believe, referred to the
possibility that people seeing the Recol ogy trucks going
out and haul i ng away appliances, mattresses, bl ah-bl ah
could stinmulate nore appliances, nattresses on the
street. And so | think it's inportant to have the
nunbers on and one of the netrics be if you go through a
pilot and as a result of this, you have nore tonnage
bei ng tossed out on the street, take a careful |ook at

this program
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And so I'd just like to point out fromny --
let's see -- | think this is ny objection in Tab 4 --
no, it's 5 -- where Exhibit 41 shows up, you see
Recol ogy' s estimate of disposal, which is 3,062 tons.
They have a different nunber for nunber of units. |
don't know why that is. But 3,086 tons for abandoned
materials collection and di sposal, calculating the
di sposal -cost fee.

And M. Legg also pointed out -- | was trying
to figure out whether the last tab was in the record.
He says it is. And so I'd like to point out that this
page on the current DPWcol |l ecti on says abandoned on
streets, fromtheir Wbsite, 6,455 tons, 717 diverted.
So right at that point it's ballpark 7,100 tons on the
DPW Website. So |I don't know what the difference is.
But if those nunbers go up, Recol ogy nmade the estinmate.
Nunber one, | don't want to see a sudden application,
Oh, well, we have a huge nunber of mattresses rolling
out that we have to deal with. W have to have a rate
increase. | don't want that. And, nunber two, if such
a thing happens, | think you have to | ook at the pil ot
program

And just the last point |I'lIl make, when
M. Quillen testified at about page 294, which is in Tab

8, he says there's a change in the nunbers because of a
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change in the truck-Ieasing convention. So ny
assunption is these are | eased trucks. | don't know if
that affects the pilot nature; but he said they changed
t he truck-1easing convention which resulted in the
change in cost.

Thank you.

M5. YEUNG Thank you.

M. Gardiner.

MR. GARDI NER:  Thank you.

First I want to strongly endorse and
appreciate M. Rosenfield s suggestion that, as |
understood it, there be a specific exclusion of parades,
hol i days, public events if the abandoned materials
collection programis to be transferred to Recol ogy
rates. And | hope that the Board will include that in
any of your orders.

| would note with regard to that there are --

well, particularly with regard to M. Carlin's
appreci ation of the inproved diversion -- and
M. Rosenfield s as well -- and perfornmance netrics.

There are two other ways to get those that don't raise
the legal problens that shifting to the Recol ogy rates
would. One is to have the Gty doit. And | don't
think we've heard any reason why the Cty can't -- |

mean we rely on Departnment of Public Works for a | ot of
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services. And, again, | don't understand why that can't
be done in the current |egal framework or separately by
contracting with Recol ogy, such as would be the case
for, apparently, parades and special events.

If you do go ahead with the shift and sone
sort of pilot program | urge you to establish a clear
and unanbi guous baseline with nunbers that you, the
Board, set upon recommendation, presumably, from DPW |
think even in the past few m nutes we've heard a nunber
of different nunbers for total collection, anticipated
coll ection, diversion, and so on. And | urge you to
agree now on one set so that you can have a presumably
successful neasurenent of the success -- degree of
success -- of the pilot.

And | astly, noting M. Haley's reference to
Schedul e E, page 12, in the application and the nunbers
he read out, if I'"'mreading it correctly, from Rate Year
2013 to Rate Year 2014, the projected increase in the
amount in the tons diverted is 2,723 to 3,040, which is
roughly 10 percent, where the total increase in the
anount collected frombulky itens is 4,000-sonme to
7, 000-sone, which is not a very inpressive change and,
in fact, results in a reduction of the percentage
diverted from67 to 43.

So | have to wonder if you're going to see any
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success in the pilot. And | just raise this as an issue
for your further consideration of how you want to
measur e success.

M5. YEUNG  Thank you.

Any other public coment? ay. Could |I ask
for a ten-mnute break at this tinme? Thank you.

(Recess from2:28 p.m to 2:40 p.m)

M5. YEUNG  Good afternoon.

Bef ore noving on to the next category, | just
wanted to ask DPWdirector to cone back up regarding
bjection No. 1 and to clarify for the record.

Rat epayers woul d be doubl e-charged by
Recol ogy' s col |l ecti on of abandoned nmaterials at the
rat epayers' expense because those costs are al ready
covered by taxes. | thought | had heard clarification
yesterday fromthe departnent about during the budget
process that these funds were actually covering other
services that the departnment was doing. But | just
wanted to note it for the record.

MR. NURU:. That's accurate.

HEARI NG OFFI CER:  Thank you.

Ckay. Any other questions for Categories A E
and |7?

MR CARLI N No.

THE COURT: Thank you. So if we could nove on
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to Category B. Again, I'mgoing to read off the
obj ections and then we'll ask comrents.

bj ection No. 2, reducing black bin volune is
not an option because diligent recycling and conposting
rat epayers have reduced bl ack bin volune as nmuch as they
can and any rate increase is unwarranted.

bj ection No. 3, charge ratepayers for
recycling and conposting is wong because Recol ogy
recei ves incentives for this collection and sells what
it collects.

bjection No. 7, rate increases would be a
hardship on fixed-incone ratepayers, nostly seniors and
m norities.

(bj ection No. 8, rate increases would be a
hardship on all, especially on many snmal| property
owners and tenants.

bj ection No. 9, the cost-of-living adjustnent
for Recology will not be fair to ratepayers.

So on this one if you don't mind if I go ahead
and start asking the DPWDirector, on the black bins ny
understanding is that there's 32-gallon and 20-gall on.
Are there any plans to provide even smaller cans to the
public?

MR. NURU:. Not at this tine.

M5. YEUNG Not at this tine. So for those
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menbers of the public that's already trying to divert as
much as possible to blue and green bins, a 20-gallon
can, that's the smallest can that they can go, correct?

MR. NURU. In this application, yes.

M5. YEUNG Got it. Thank you.

MR. ROSENFI ELD:  But on that point, they are
expandi ng the pay-per-set-out pilot in the rates here,
whi ch woul d be conparable in future cycles if we're able
toroll it nore globally to that sane concept, neaning
you still have a 20-gallon cap but you' re only charged
to put it out every two weeks rather than weekly. So |
know it's not specifically built into this rate
city-wide, but it is kind of a concept that | think
getting to the point you' re making here, Madam Chair.

M5. YEUNG Thank you.

Do you have questions on any of these?

MR. CARLIN. So on the issue of -- the
recycling and conposting, that Recol ogy just sell what
it collects, | believe is reflected in the rates as well
that the revenue fromthe selling of recyclables is
actually put back into the rate base as covering sone of
your cost.

MR. LEGG That is correct.

MR. CARLIN. And you also have a LifeLine rate

for econom cally di sadvant aged people as well, |
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bel i eve, sonething for apartnent houses or nonprofit
housi ng?

MR. LEGG That's right. So there's a
25-percent LifelLine discount for |owincone ratepayers
at the residential level. And there's a 10-percent
di scount to nonprofit providers of |owincone housing,
people Iike Mercy and Bri dge Housi ng.

M5. YEUNG Can | ask the conpany to cone
forward and talk a little bit about the outreach
prograns for, especially, mnority communities, where

English is not the primary | anguage? [|I'mstill in

a hardshi p.

MR. BRASLAW W do have in our custoner
service, we have the availability of different
| anguages, so if people call in Cantonese, Mandarin.

W' ve al so got a | anguage |line we do put out in our

who speak in other |anguages know where to contact us.

available to go out to the community groups to go out

and provide interface as part of outreach that we' ve

comunity neetings and those neetings where we believe

there will be a significant nunber of non-English

Category B where it tal ks about rate increases woul d be

newsl etter. W often include information so that people

We do al so have speakers in different | anguages that are

devel oped for this rate. W have been doing a series of
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speakers we' Il provide sonebody that speaks, again,
ei ther Cantonese or Spanish, as appropriate.

M5. YEUNG And | assune in your materials you
al so have themin nultiple | anguages.

MR. BRASLAW We do. W have them avail abl e,
again, primarily as people cone and request that
information. W don't distribute everything in nmultiple
| anguages. Pl aces where we know that woul d be
appropriate we provide that.

M5. YEUNG  Thank you.

MR. CARLIN. Can you also elaborate a little
bit about how you reach out to custoners about the
LifeLine rates and the availability of that.

MR. BRASLAW Again, we provide information
t hrough a newsl etter, through our Wbsite.

We've got a group of enployees that go out and
meet in community neetings, both at the kind of
residential |level with the apartnent owners and
apartment communities. So we go out there to try to put
out the information with respect to these prograns.

Al so, when people call, our custoner-service departnent
is all well-versed in the process and directing people
to these services.

MR. CARLIN.  Thank you.

M5. YEUNG Any other questions on B?
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MR CARLIN: No.

M5. YEUNG Ckay. Category C, insufficient
mul tilingual outreach and access. bjection No. 4,
Proposition 218 Chi nese-| anguage notice was i hadequate.

bj ection No. 5, the process |acks sufficient
mul tilingual outreach.

bj ection No. 6, many non-English speakers who
objected to the rate increases at DPWDirector's June 11
(sic), 2013, hearing did not know howto file witten
prot est when they cane to the hearing.

So that's Category C. Any conments on that?

MR. ROSENFI ELD: | think there's a set of
t hese where the Director's response to the objection
ki nd of speaks to the process that was conducted and
clearly that there weren't legal problens with it, but
that better outreach is likely part of the Director's
plans in future neetings as well.

| wonder if, M. Nuru, you could kind of
briefly talk us through what you're envisioning for
future cycles as enhancenents -- or M. Legg or anyone
on staff.

MR. LEGG This year we provided a small
nunber for the 1932 Ordinance of full transl ations about
what the rate application anticipated and we had

transl ati ons on the Website about the hearing schedul e.
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| think that for next rate process, under the
'32 Ordinance, we just need to be nore conscious of
getting materials translated and having those on the
Website. | don't think we're going to be translating
all of the exhibits, all of those materials, unless
we're getting sone kind of specific requests to do that.
But we -- on the general outreach information, we would
do nore of that.

We did do extensive outreach to all of the
Chinese press in towmn. And | know that the official
i nformati on about the rate process was picked up in
t hose newspapers. And we had a couple of articles in
the Chronicle and in the Examiner as well at different
stages in the process.

We did not automatically provide translation.
And at the Director's hearings there wasn't anybody t hat
requested it. This is a challenging issue for all
departnments because it's kind of expensive to provide
translation. W have notification on all of our agendas
that we'll provide it if we get notification. During
t hose hearings there were no non-English speakers who

cane up and had troubl e accessing the hearings. W did

have a nunber of Mndarin and Chi nese speakers that cane
to the Prop 218 hearing. And next -- if there's a Prop
218 hearing in the future, | think we would
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automatically provide translation there.

The Prop 218 process was, | believe, very
t horoughly noticed in English, Spanish, and Chinese.
And on the notices thensel ves there was a paragraph of
i nformation that provided the hearing date, the main
I nformati on, and infornmati on about where to go on the
Website to get a full translation of the notice. And
the notice itself was translated into both Chinese and
Spani sh and those transl ati ons were avail able on the
Websi te.

So |'ve | ooked at other -- the PUC s notices
on the 218 hearings, on East Bay MJD s notices on other
ki nds of notices; and we did a little bit nore than on
the notice thenselves than they've done. | really
believe that we did an adequate job on that.

M5. YEUNG [It's ny understanding that when
you put in the notice that nmenbers of public have to
gi ve you 24 hours' notice in advance if they require
transl ati on servi ces.

MR. LEGG | believe that that's the standard
that's noticed. It's whatever required of Tier 1
departnents through the Ofice of Immgrant Services.
That's what we do.

M5. YEUNG Ckay. Thank you.

MR. ROSENFIELD: And if | could briefly ask
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t he Rat epayer Advocate if he's got further thoughts or
conmment regarding his perception of the process and
possibilities for enhancenent in the future.

MR. DEIBLER. Thank you M. Rosenfi el d.

| guess again a comment, | think. And | would
concur fromwhat | saw that it was well-noticed and the
two processes were well-noticed. And | think all the
| egal requirenents were net. | can't say that for sure.
But | think it's really a matter of goi ng beyond
certainly the |l egal requirenents.

| think -- 1 guess ny suggestion would be
there could be a sinple, graphic way to show two
tinelines. One is the 1932 rate process. One is the
218 process. And clear summary and text that shows how
they do or do not relate to each other. And sonething
| i ke that on the DPW Wbsite, on the Ratepayer
Advocate's Website in the future could really help, in
addition to neeting the | egal requirenents for noticing.
And | think, again, nmaking it as graphic as possi ble.

The one other coment | have is that | believe
t hat one source of confusion is the use of the same
| anguage, typically the term"objection,” both wth
relation to 218 and the 1932 process. And maybe that's
unavoi dable, but if it's explained in clear English you

could use different term nol ogy and separate them
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further.

Thank you.

M5. YEUNG Any other questions?

MR ROSENFI ELD:  No.

M5. YEUNG Ckay. For Category D, Director's
hearing record was cl osed prenmaturely. Process was not
clear. For that one, there's one item So (bjection
No. 10 filed by M. Gardiner, The Director's hearing
record was cl osed before the notice date of June 14th,
2013, and the Director's Report and Reconmended Rate
Order was issued before that date.

Any conmment s?

MR. CARLIN. | thought this was clarified
yesterday by the Director; and |I was satisfied.

MR ROSENFI ELD: Li kewi se. | think we've
talked quite a bit about the fact that the dual
processes are confusing and we can do a better job with
comuni cation of themand streamining themin future
cycles. | understand that that's the gist of this. So
al though it does not create a | egal challenge for us,
certainly it's sonmething that we want to inprove in
future cycles.

M5. YEUNG So for the three categories of B
C, and D, I"'mopening it now for public comment. Seeing

none.
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So Category F, use of special reserve fund
excess. So on this one, Objection No. 14, part of
approximately 29 mllion in the special reserve fund
shoul d be used to aneliorate proposed rate increases.
And the staff report found that the 15 mllion for
speci al reserve fund i s adequate.

Coment s?

MR, CARLIN. | raised this issue. And | guess
what |'m | ooking for, maybe fromthe departnent or
Recol ogy, is there an anticipation in the future that
this fund is going to be used for another purpose rather
than for extraordi nary expenses associated wth the
Al tarmont |andfill?

MR. BAKER: M chael Baker, counsel for
Recol ogy.

| would just say on behal f of Recol ogy that,
as you know, in 1987 there were two agreenents, the
facilitation agreenent and the waste-di sposal agreenent.
The wast e-di sposal agreenent is between WAste Managenent
and Recology and the City. The facilitation agreenent
i s between Recology and the City. Under the
wast e- di sposal agreenent, the Cty and Recol ogy have
potential liabilities. The facilitation agreenent was
to anticipate those liabilities and to allow for them

So if, from Recol ogy's standpoint, we were to
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consi der reducing the anmount in the special reserve
fund, the first thing we would do is talk to Waste
Managenent, so that we can assess the |evel of risk and
determ ne whet her Waste Managenent would be willing, for
exanple, to cap the risk so that if funds were rel eased
fromthe special reserve fund there wouldn't be a risk
to either the Gty or Recol ogy of an unantici pated
liability arising fromthe waste-di sposal agreenent that
was not adequately covered by the special reserve fund.
If on the other hand, Waste Managenent were to respond
by saying, W hope it's not going to be nore than

15 mllion; or, W hope it's going to be not nore than
29 mllion, but we won't provide you that absol ute
guarantee that you could never have liability over

29 mllion, then we'd be nervous.

MR. CARLIN. But one would assune that you
have a well-run conpany |ike yours, has a risk
registering -- kind of makes little assunptions about
risk and can say, This risk is very high, this risk is
kind of nmedium this risk is kind of |Iow, and can assign
maybe sone sort of nonetary cost associated with that.
So one assunes that you have that conversation with
WAast e Managenent each and every year, since that risk is
al ways out there.

MR. BAKER: W don't have that conversation
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wi th Waste Managenent each and every year, because the
special reserve fund is there to provide the protection
that was antici pated when these agreenents were signed
I n 1987.

So | understand your point that soneone can
make an assessnent of what the potential risk was and
come up with probabilities, et cetera. But froma
liability standpoint, if WAste Managenent wants to
retain the right that it currently has under its
agreenment to seek recovery fromthe City or Recology in
what ever anmount that m ght be, to the extent the anount
in the special reserve fund is reduced, then a risk is
bei ng taken.

MR, ROSENFI ELD: So we're tal king here about
risk that wll beconme known at the close of the
agreenent in 2015; is that correct?

MR. BAKER. |'mnot a landfill closure expert,
but fromthe little bit I know about it you generally
don't know the answer to that question the day that the
tinme landfill is closed. And there are regulators who
are responsi ble for overseeing these things. | think
that the five-year period that was selected in 1987 was
considered to be -- a five-year period was considered to
be kind of a best guess as to when peopl e ought to feel

confort abl e. But nonet hel ess under the facilitation
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agreenment, five years after Altanont closes, if Recol ogy
or the Gty were to cone before the Rate Board and say,
W' ve talked to the regulators, we've talked to Waste
Managenent, there is still a risk out there for the
foll ow ng reasons, then the issue for your consideration
I s whether maintaining the special reserve fund at sone
| evel for sone additional period of tine would be
necessary to provide continued protection. But we won't
know t he answer to that until the landfill -- until the
contract is over and five years goes on.

["msorry to continue, but there's one other
point. Once this contract with Al tanont ends, say, in
2016, Altanont goes on because Altanont has additional
capacity. And Altanmont is not going to be closed for
years. So this is an issue that |awers and regul ators
are going to be studying once the question conmes for
your decision of what to do with this special reserve
fund five years after the contract is over and whet her
we wi Il have sufficient certainty regardi ng Recol ogy and
San Francisco's future liability to feel confortable

rel easi ng noney fromthe special reserve fund.

MR, CARLIN. This is very hel pful, | think,
for the public in general as well, because having been a
former state regulator, | understand about |andfill

encl osures and how they can actually |last for years.
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And this is just a contractual relationship until 2016.
There is an exposure. But it sounds |like we really
haven't had that discussion about how | arge that
exposure m ght be or we haven't gauged it very well wth
Wast e Managenent.

And so | woul d encourage you to have that
di scussion so that we can have an honest discussion in
public about what that m ght look like in the future,
because Al tanont Pass will continue beyond 2016.

MR. BAKER:  Yes.

MR. CARLIN. But we have a responsibility
because we have a contractual relationship. And if the
risk is higher than 29 mllion, it would be nice to know
as well in these rate hearings, because we shoul d
actually be reserving nore noney for the future. But it
hel ps, because you see a large pot of nobney sitting
there. The public doesn't understand what it's exactly
for. And it grewto such a |large anount and then we
stopped putting noney into it, because we kind of said
we don't need to put anynore noney into it. Well,
there's still that exposure. And what you're telling ne
Is that that exposure is still unknown or we really have
not quantified it at this point intime. And we should
take steps to actually quantify if so that we understand

in this process what that noney is actually reserved

191

FREDDI E REPPOND, STENOGRAPHI C REPORTER
(415) 469- 8867




© 00 N oo g b~ W N P

N N N N NN P P P P P P P PP
g A W N P O © O N O U A W N L O

REFUSE HEARI NG SPECI AL MEETI NG AND HEARI NG, VOLUME Il - July 9, 2013

for, what our exposure is, what's the real tineline,
because as you said 1987 was a long tine ago. It's
going to go on into the future. So people don't have
this expectation like that's noney that just should be
returned to the ratepayers.

MR. BAKER: That's right. And another thing
that will have to be considered as part of that analysis
is $15 mllion is a nunber that was chosen in 1987.

MR, CARLIN  Correct.

MR. ROSENFI ELD:  And | think your comment in
essence is to say that there will be no proposed draw on
this fund until five years after the closure, the ending
of the agreenment?

MR. BAKER: Well, the facilitation agreenent
specifies that five-year period.

MR, ROSENFI ELD: Absent nutual agreenent of
both parties, right?

MR. BAKER: That's right. So it says not
| ater than five years after the expiration of the
contract the Rate Board shall determ ne whether there is
any continuing need for the fund.

MR, CARLIN. | reconmend that perhaps what we
need to have is a much nore detail ed expl anati on about
this fund, its use, what the exposure is for just future

reference as we kind of nove forward.
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MR. BAKER: W'd be happy to help with that.

MR. ROSENFI ELD:  The interest can cone off the
fund. It's held by a third party. It's invested. How
Is it kind of managed and what happens with it?

MR. BRASLAW The fund is maintained in a
separate bank account. There's a series of investnents.
The investnment policy that's covered is to preserve
capital. Unfortunately, in today's environnent there's
not a great return, but the noney has continued to be
I nvested in a series of -- invested with different
maturities in the event that sone of the noney is needed
on shorter-termbasis and is invested kind of on a
rolling basis.

MR. ROSENFI ELD: And the agreenment speaks to
t he i nvestment inconme on the fund as well?

MR. BRASLAW The investnents are just rolled
back into the fund. There's no withdrawal fromthe
fund, so any investnent earnings are then reinvested
into the follow ng period.

MR. ROSENFI ELD: And that's subject to the
sanme contractual arrangenent between the City and
Recol ogy as the corpus of the fund, | is guess ny
guesti on.

MR. BRASLAW Correct.

MR ROSENFI ELD:  Thank you.
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M5. YEUNG So for Category G zero growth
proj ections underesti mate revenues. (bjection 15
states, This Recol ogy request for increased rates is
based on zero-growth projections for residential and
commer ci al custoners which is not credible and

underesti mates future revenues.

MR. ROSENFI ELD: | can nake a coupl e of
comments. | know we tal ked about this a little bit
yesterday. | know that the staff recomrendation

I ncl udes assunptions about growh in the shorter term
that won't require additional service or expense to pick
up. | think that's a credible shorter-term projection
As is the case with any rate-setting process,
projections the further out are going to be | ess and

| ess certain and nore and nore based upon reasonabl e
estimtes. And we have a very robust process here in
this rate-setting process to have a vetting of those
assunptions involving professional staff review ng
proposals. So I'mconfortable with the nethodol ogy
that's been used.

Having said that, | do find that one of the
things that would be hel pful for nme in the next
rate-setting process would be a review of how actual
performance during that rate period has conpared to what

t he assunptions are we're maki ng today. And so for the
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commttee's consideration, one of the things I would
suggest for our final action would be to have a final
report prepared by staff -- by the departnent, reviewed
by staff -- and entered into the official record in the
next rate action that kind of tracks actual revenue,
expense profit, and sone of these key assunptions versus
the nodel that we're using to estinmate them just to see
ki nd of how we perfornmed versus our nodel.

| nmean |'m stopping short here of suggesting a
true-up or a bal ancing account or sonething that
actually says gains or |osses would be reinvested, but
It would be sonething that would kind of at |east |let us
know and | et the public know kind of howwe did in terns
of our projections.

MR. CARLI N: | concur. M. Legg actually did
bring up the fact that they did have growt h assunptions
in their nodel. And as all nodels that you have, you
make certain assunptions. And | agree that sone sort of
report after -- a couple of years from now or sonething
| i ke that show ng what were your projections, did you
hit those and such, and may be even casting a w der net
| ooki ng beyond their ABAG Association of Bay Area
Governnments, projections and things of that nature of
gromh in certain sectors and using those in your nodel

in the future would make it a little bit nore robust.
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MR. ROSENFI ELD: And | don't know if either
t he departnent or the conpani es have got any concerns,
guestions, or comrents on that point.

MR LEGG | wanted to cite the Director's
Report, page 20, under "Additional Reporting
Requi renent s. "

This issue of what the -- as | said
yesterday -- what the actual revenues woul d be was of
great concern to us; and we believe that we did the best
possible job in estimating what those revenues woul d be.
On page 20 discussed this; and in the third ful
par agraph we say that we're requiring the conpanies to
make quarterly reports on actual revenues and expenses
I n each of those quarters. And we al so wanted
i nformati on about the nunber of custonmers whose nonthly
bills are subject to the rate cap and an assessnent of
how apartnment custoners are nodifying their |evels of
servi ce.

W are intending to conpare actual revenues in
the various categories to what was projected in the
rates and be ensuring that revenues and expenses aren't
getting too far out of line fromwhat was projected.

And | woul d assune that we will have exhibits show ng
that conparison in the next rate process.

M5. YEUNG Thank you.
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MR. ROSENFI ELD: Maybe this is the right
nonment to nention another question, or concern, | have.

So we've talked -- in any projection process
the further out you go, the less certain the projection
beconmes, of course, regardl ess of how robust the staff
work is that prepares it and then nonitors it; and I'm
confortable that both are true here. But this is at the
noment an open-ended rate-setting process. W are
tal ki ng about setting a base year and then establishing
a COLA that flows through many years, which does | eave

open the possibility that we will not be back at this

for along tinme. | think the nethodol ogy used in the
| ast rate-setting process -- and please correct ne if ny
understanding here is wong -- is that the corpus rates

remain in effect in perpetuity until the next
rate-setting process reopen them But the COLA
provision itself paused after a certain nunber of years,
whi ch provided an incentive for this process to kind of
rebegin and a nore robust review to happen.

| wonder whether we shouldn't consider a
simlar provision here that ensures that the nore robust
true-up that happens through this approval process
occurs sonetime in the not-too-distant future. | know
we're tal king here and all parties have tal ked about a

t hree-year expectation, so | don't know if providing
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that the COLA provision remains into effect for four
years and then after that it pauses, absent a rate
reopener. But | raise it here because | also think it
responsive to a point to the kind of concern that the
further out you get, the less |likely these projections
of future activity are going to be as accurate as they
are in the short term

Again, | don't know, colleagues, if you have

'S

t houghts or if the departnent or the conpani es have any

initial thoughts or concerns regarding that kind of a

future.

M5. YEUNG Do we need clarification on the
guesti on?

MR. ROSENFI ELD: So in he essence to state it
really sinple, I'mtal king about approving a four-year

COLA; and after four years the COLA provision wuld

expire if a subsequent rate application hasn't repl aced

it.
MR CARLIN: So there would be -- this is a
three-year rate application, one assunes, right now.
MR. ROSENFI ELD: This is -- but it's -- it's
bei ng tal ked about as a three-year rate application --
MR CARLIN. It's really in perpetuity until
there's another application. But this would kind of,

| i ke, then, having the COLAs pause after Year 4 would
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force the issue of bringing back sort of a rate
application for Year 4 and revisit sone of these
assunpti ons and seei ng how they kind of matched up. And
It kind of ties in nicely, |I think, if we wanted to

t hink about -- I'mgoing to use the word "pilot progrant
once again and how that kind of plays into all of this
for the abandoned materi als.

MR LEGG | think the City and DPWis
confortable with ending the COLA increase. |'m hearing
that the conpanies are also confortable with that.

| do want to just clarify what four years
nmeans. Last tinme we had what we called a five-year rate
and so we set rates in year one and then we adjusted for
an additional four years. So the COLA -- there were
four COLA adjustnents. And that was al so the case in
the 2001 rate. So | just want to find out if four years
means this year plus three or this year plus four.

MR. ROSENFI ELD:  Your suggestion on that
front?

MR. LEGG | would continue with the five
years, because that's what we've done in the past. And
as we've said, we know that the contract with Altanont
is going to cone to an end in three years. And we are
assum ng that disposal costs are going to be up to such

an extent that a new rate application is going to be
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desired by the conpani es.

MR. ROSENFI ELD:  Thank you.

M5. YEUNG | believe we're now at Category H,
bj ection 16, the DPWDirector's Report and Recomended
Order does not disclose just and reasonabl e standard
test applied to approve the new rates or adequately
explain how the standard was applied in this instance.

Any conmment s?

MR. ROSENFI ELD: | can say just that my own
I npression is here, generally, that | found both the
staff report and the Director's Report both very
t horough in their work and cl ear and easy to understand
and represented a depth of analysis that in and of
Itself seened to ne to provide an assurance that a just
and reasonable -- that a quest for a just and reasonable
rate has been kind of pursued in this process. | don't
know that nore is required here, fromny perspective.

MR. CARLIN:. | concur. | think we've
presented information in a way that's transparent. It
I's very thorough by the staff. They've answered a | ot
of our questions over these hearings; and | don't see
anything that is not -- would be not fair or
unr easonabl e.

M5. YEUNG For those who may not have had the

opportunity to read the Director's Response, |'mjust
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going to read that section of his report.

(reading) "The 1932 Ordi nance states that
rates be just and reasonable, a standard that is
commonly used in utility rate-setting and regul ation.
Thi s standard does not require regul ating agencies to
enploy a particular fornmula or process. As noted in the
staff report, the Director follows a carefully
constructed public process during which the application
i's thoroughly reviewed. The rates are based on the
conpany's actual costs for services necessary to collect
and process residential and comercial refuse. These
costs were validated by Cty staff and expert
consultants. In a nunber of cases, City staff
recomended adjustnments to both cost and refuse
proj ections."

So | agree.

On Category J, Recol ogy recovery of Brisbane
busi ness license fee via operating ratio. And it's
Qbj ection No. 22, DPWDirector's Report and
Recommendat i ons agai nst Recol ogy's requested recovery of
operating ratio, OR, on the new 2.1 mllion Brisbane
| icense fee is not just or reasonabl e.

MR. CARLIN. | was going to say -- | was going
to maybe ask the Director to conme up and maybe clarify

your thoughts of why -- against from Recol ogy's
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recovering an operating fee are or -- or operating
ratio -- sorry.

MR. NURU:. So | guess from our point of view,
it's a new expense and we see it as a pass-through. So
t hat was our recommendation just for operating costs and
t he opposition.

MR. CARLIN. But other types of fees and such,
the CRis applied to them so this is kind of exception
to the rule or just that you see it as a new fee?

MR NURU:. | think simlar. | think from
staff's findings, it's simlar to what has happened with
ot her ventures.

MR. LEGG Actually, in the Director's Report
we actually say that we think we should | ook at the
ot her pass-through costs. And, you know, we -- as |
sai d yesterday, as we change what's included as an
operating rati o expense, historically the operating
ratio itself has changed. And so |last year we did
excl ude existing disposal -- when | say "last year" |
mean 2006 -- we excluded existing costs fromthe
operating ratio, but we granted a | owering of that
operating ratio so that the total profit owed by the
conpany didn't change.

In this case we believe that this is a new fee

that is required by the Gty of Brisbane. W think the
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risk is very low, that it would change. The conpanies
have made a | ot of argunents about how this is a

busi ness decision and it carries a lot of risk and
therefore it should be subject to OR That's the part
on this particul ar pass-through that we di sagree wth.
We just don't see very nuch risk. And we also believe
t hat, because it's new cost that doesn't bear nuch ri sk,
It doesn't make sense to us that just by the fact that
they have to pay this new fee that they should earn an
addi tional approxi mately $350, 000 profit.

MR. ROSENFI ELD: The only thing that strikes
me as awkward here is the fact that we're not applying
the same criteria to the San Franci sco business tax as
we are to the Brisbane one. That strikes ne as
I ncongr uous.

MR. LEGG | understand that and | think it
was incongruous. On the Director's Report, page 9, as
he's tal ki ng about the business |icense expense, the
Director also considered this and he says, "Furthernore,
| reconmend that in the next full rate process staff
exam ne whether there are other pass-through expenses
whi ch shoul d be excluded fromthe operating ratio
cal cul ation.™

And so | think it is alive issue and | would

di scourage the Rate Board fromdeciding to have this --

203

FREDDI E REPPOND, STENOGRAPHI C REPORTER
(415) 469- 8867




© 00 N oo g b~ W N P

N N N N NN P P P P P P P PP
g A W N P O © O N O U A W N L O

REFUSE HEARI NG SPECI AL MEETI NG AND HEARI NG, VOLUME Il - July 9, 2013

to kind of pre-decide that issue, because | think going
back and renoving it fromoperating ratio expense, if it
is -- if it's in the operating ratio now, | think staff
and the Director would have a difficult tinme just
renovi ng them wi t hout then changi ng the operating ratio.
And | think the two pieces are connected when we're

| ooki ng at the reasonabl eness of the operating ratio. |
don't think we can | ook at just what's included as an
expense w thout |ooking at what that rate is.

MR. ROSENFI ELD: | guess that woul d be ny
flip-side question or cooment to the conpany woul d be:
Assumi ng that the Board would actually apply a profit
margin to this expense, as you're requesting, you would
be secondarily asking the Board to say that we think the
profit assunmed that are in the rates above us are
understated by that amount as well, right? Because if
we -- if we feel that the profit overall to the
conpanies is a result of the rate application, as
recommended by the director, appropriate, the effect of
maki ng sonething eligible for this or not is just going
toresult in a different percentage that we allow for
the profit markup. It's going to result in no
additional profit to Recology if we nake the | ogical
junp of expanding the base and then accordingly reducing

the percentage to arrive at the sanme profit/dollar
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val ue. | don't know if that was at all clear.
MR. CARLIN. | got it.
MR. BAKER: | guess | would question whet her

there's a link between the two, which is M. Legg's
argunment. |f Recol ogy's expenses go up because of a new
program -- the abandoned waste program for exanple --
the ORis not adjusted to account for that. Recol ogy
may make nore profit because its expenses are greater
because it's providing additional service. By the sane
token here, this is an additional expense. W call it
an operating investnment or operating expense because
it's an additional expense that has been i nposed by the
City of Brisbane to operate this organics program And
it 1is afirst step toward what will be the additiona
expense of expanding into a |larger and new zero-waste
facility in San Mateo County and San Franci sco.

So | guess | would question the prem se of
M. Legg's point that every tinme an expense is added to
t he base upon which an OR is earned, that that neans
that you have to adjust the OR Maybe | didn't catch
your question right, but that's what | understood it to
be.

MR. ROSENFI ELD: |'ve been assumng in the
rate-setting process that we kind of arrive at sone of

t hese nunbers as a result of an analysis of what we
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think is a reasonable dollar-value profit for the
conpanies as a result of providing this service. If we
arrive at a dollar value and then fromthere, through
the rate-setting process, calculate how we're going to
arrive at that dollar value in actual terns including
what's the base upon which a profit margin will be
al l owed and then what's the percentage of that profit
margin, then if we change those last two inputs --
sorry -- if we change the bottomline profit that's
assunmed under the contract, it changes those other two.
Likewise, if we're not going to change the profit

al | oned under the overall contract, we need to change
bot h of those other inputs together.

MR. BAKER: That's not ny experience as to how
this has worked. | was involved in 2001, 2006, and now
this year; and ny recollection is that the analysis of
the OR and the question of whether the OR should be
adj usted was triggered by the conpanies' application to
| owner the OR and to thereby increase its profits. And

so as part of that process the Cty -- DPWresponded by

saying, Well, if we |lower the OR and thereby increase
your profit margin, we'll only feel confortable doing
that if we change -- do sone fine tuning over here as to

what's eligible for OR
So | do think that in the Cty's mnd and the
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departnent's mnd in terns of how they responded to
Recol ogy' s request for a lower OR, they may have |inked
the two. But in terns of the decisions that were nade

i n 2001, 2006, there was no |inkage between the two; and
Recology in its application does not perceive there to
be a |inkage between the two. So | think that the Gty
and we may look at it alittle differently in terns of
how we rationalize the result, but | don't recall, at

| east, that the two as a matter of process go hand in
hand.

MR. ROSENFI ELD: In nmy own head, as just kind
of a mathematical question, | feel like they're rel ated
to each other and just --

MR. BAKER: Well, they're clearly related to
each other, but why I was questioning or suggesting, |
had a different recollection. | don't think the process
is that determnation is made what is a fair profit in
dollars and let's see how that mathematically backs into
an OR and nmat hematically backs into what itens are
eligible for OR  Rather, the process fromny perception
has been two things -- three things: Wat are allowabl e
costs, nunber one. Nunber two, which costs are eligible
for OR? And, Nunber three is what's the OR percentage?

MR. ROSENFI ELD:  Thank you.

M5. YEUNG Any other comrents on J?
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So I'lIl open it up now for public conmment for
categories G H and J. M. Grdiner.

MR. GARDINER. W th respect to Category J,
want to support the Director and his staff's position.
Uniformty is certainly desirable for pass-through. W
don't have that as present, but | think that's a poor
reason to ask ratepayers to give this service conpany a
profit on a public entity's fee or tax. |In traditional
utility rate-making, where you don't have an operating
reserve, you have a return on capital basically. Al
operating expenses -- every one of themis not eligible
for any return, as you fol ks may know. And forgive ne
if I"mrepeating the obvious, but only the cost of
capital to attract continued capital investnent to
provi de a healthy business is considered. Now, the Cty
has a different nodel for its refuse rates and |
understand that. But | think to the extent it nakes
sense to the Board, you would be well-advised not to
create perverse incentives for locality, especially
outside the city, to increase their taxes, especially at
t he expense not only of the ratepayers for covering the
basi ¢ expense but for covering the profit of the service
provi der.

M5. YEUNG M. Wierfel.

M5. WUERFEL: Good afternoon again. Nancy
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Wier f el .

Wel |, that special reserve now has opened up a
very interesting can of wornms -- ny other animal

MR. ROSENFI ELD: El ephant, canel --

M5. WUERFEL: He got that right. Now we're
getting into the little guys because there are so many
of them But | really appreciate this conversation
because it's going to open up nore discussion that |
hope you address in the report.

Nunber one, the special reserve is sonething
that can't be defined as we sit here today because we're
m ssing an ingredient, which is the conversation wth
Appl i ed Wast e Managenent people over there. And so the
first thing | would recoomend is that there's a tineline
by whi ch that conversation is had.

Nunmber two, that tineline then will be driven
by when you all are going to get back together again.
|"ve just been hearing that if you have a COLA that goes
out five years, you nmay not be back here for five years.
So by definition what we've got is everything is going
to stay in place. Now, | can't influence on when you
feel you need to get together, but |I'mnot hearing of a
process whereby we're going to get the answers to what
I s necessary for Recology and the Gty to hold the

appropriate anount of noney aside in order to protect
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itself. W can't do that w thout sone answers and then
reconveni ng. Are you suggesting you'll get together?
There will be an ad in the paper or sonething? How are
we all going to know this is going happen mnus the rate
process? That's the only time we get to talk to each
other. So we need to talk about that right away.

Al so, the idea that came up in the 2006
hearings -- | was so honored to be here -- included the
fact that maybe we don't have to have a special reserve.
We can buy an insurance policy. Let nme just put that on
the table. I'mnot in favor of getting rid of the
speci al reserve, but possibly -- all right, I don't have
a clock -- so beyond these things, possibly we need to
di scuss that half the noney should be left -- the
15 mllion. The other 15 mllion should maybe be
di spensed with in a way this Rate Board decides. And,
al so, we need to talk about if we have an insurance
policy that's going to take in effect after a five-year
time that m ght buy confort |evel on everybody's platter
so that we're not |eft as an exposure because nobody's
has got a crystal ball about the future. So | want to
put those issues out there.

Next | want to tal k about the just and
reasonabl e rates, which | appreciate you' re struggling

with. And what | think | heard you say was that just
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and reasonabl e neans that there's a proper analysis of
the costs and the whol e di scussion of what is Recol ogy's
need. | appreciate that's how you' re seeing this, but I
want to tal k about the fact that we don't know what the
progranms cost. And froma human's point of view, if you
will tell us that you eval uated the prograns and you
eval uated the costs and you tell us what those things
are, we'll feel alittle bit better about what is just
and reasonabl e because we'll have nore information.

| ook forward hearing fromyou when you're
going to neet again. Thanks.

M5. YEUNG Thank you. Any other public
coment ?

Wul d the Ratepayer Advocate |ike to speak
agai n.

MR. DEIBLER |'ve been asked to convey that
there's $160,000 in interest per year on the account.

I"d just |ike to make one comment, if | mght,
with regard to if we're looking at a three-year rate, a
four-year rate, a five-year rate. This process can be
initiated by either the Gty or Recology. Recology wll
initiate it when it's beneficial to do so. That can be
counted on. |I'd like to suggest that, hopefully, the
Cty would initiate it if it's beneficial for the Gty

to do so, if it's beneficial for ratepayers.
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So | guess with that in mnd, |'"mwondering if
there's -- if it's within the purview of the Rate Board
to consider whether there are paraneters for what woul d
trigger a Cty-initiated review There will be
additional information collected. W' ve heard through
the reporting nmechani sm and tracking the key paraneters
t he assunpti ons regardi ng revenue, regardi ng expenses --
there's a |l ot of assunptions; and sone way to know --
for ratepayers to, | think, have sone assurance and
under st andi ng of what happens if there is -- if they are
beyond a certai n amount beyond what was expected, what
woul d trigger a review on the part of the Gty in two
years, three years, whatever.

Thank you.

M5. YEUNG Any other coments?

So at this tinme we've reviewed all 22
obj ections and categories. |I'mgoing to ask the Gty
Attorney for sonme advice on how to proceed.

M5. BLITS: Thank you, Madam Chair.

You' ve gone through many Board questions and
answers and further input fromyour participating public
and parties. |If the Board has -- wants to di scuss any
further consensus or direction to our office to draft
t he docunent and the rules for your consideration next

Monday, we woul d al ways wel cone that. |If you think we
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have another direction, we wll do the best we can with
what we have and be back next week.

| know you're not -- | perceive that you're
not intending to take actual votes today and that's
fine. But if you have any further direction about your
consensus or |ack thereof or your direction on any
particular points that you would Ilike to see in the
draft, we can do that. W can also wite in alternative
pieces if that would be hel pful to your thought process
If you tell nme what you would like to see.

M5. YEUNG Wuld soneone like to try to take
a crack at summarizing where |I think we are?

MR. ROSENFI ELD: Should | take a shot at just
my own notes and fromny own perspective and obvi ously
for discussion?

| think what | have fromny notes on A and E
we' re tal king about explicitly excluding parades, street
fairs, and holidays fromthe rate cal cul ati ons.

We had di scussion regarding either a pilot or
a testing period for the refuse collection programand a
report at the close of that period and a process to
continue the pilot. Feels |ike the open questions there
were the length of the pilot and the formof the
approval process. W went back and forth about the

|l ength of a pilot. | would suggest maybe the 30 nont hs,
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whi ch woul d be two and a half years, m ght be a
conprom se between what feels too short and too | ong.
But we can certainly talk about that further and then an
approval process, with Counsel's help, that woul d
i nvol ve a proactive decision by the Board of Supervisors
to continue the pilot at the close of it. | guess we
could also -- kind of teasing through different ideas --
we could al so have this Board reconvene to consider the
pilot at that same 30-nonth point, and so that both the
Board and the Refuse Board woul d be neeting that
30-nont h peri od.

M. Carlin, you raised the idea of the special
reserve fund as well here as a use; and we need to
talk -- when we get to the special reserve fund, talk
about that.

On the no return of citation revenue, | think
we're in agreenent with the Director's recomendation
t hat appropriate balance of citation revenues generated
by i nmpound account-funded staff would be applied in the
subsequent rate period to the rate base; and | think
that's pretty well understood.

| don't sense any, at least fromny own
perspective, on the rate increase as a hardshi p.
bjections -- it feels like, while if the rate increase

is a burden, of course, that there's adequate
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protections in place here to do what we can to mtigate
It on the nost vul nerabl e popul ati ons.

C, process and outreach. W' ve talked
about -- again, | think we're in concurrence here
| argely with the Director's recommendati ons that
I nproved transl ation services of key neetings,
transl ati on of key Website and other materials, and
clarification of the dual public processes and public
forumare all desired in the subsequent rate-setting
process. The Director's hearing, simlarly, kind of
roll those into the sanme kind of feeling of better
clarification of process in the future.

Use of the special reserve is an open
gquestion. | don't sense any desire to recommend draw ng
on the reserve in the rate-setting process. But whether
there's nore than that that's desired here, |I refer to
col | eagues.

MR. CARLIN:. | guess what | would like to see
for the special reserve is a better understanding of it,
per haps that Recol ogy and the departnent woul d work
t oget her and prepare reports on what the potential risk
and exposure is, especially as 2016 starts to approach,
since it seens that's a key date for the special reserve
fund and what the relationship will be with Waste

Managenent in the future and the County of Al aneda. So
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| would like to set a tineline for a report on that to
conme back. And perhaps that's also a trigger to
reconvene just to hear testinony on that report and what
the special reserve is about and what the risks m ght be
as we go into the future.

MR. ROSENFI ELD:  What sort of tineline were
you envi si oni ng?

MR. CARLIN. Well, | would like totie it to
the 30 nonths, which would actually then be part of that
sort of reconvening and reaffirmng sone issues that
we're raising today.

MR. ROSENFI ELD:  And then on future
projections of gromh, we're tal king about limting the
COLAs to four years after the base year. So for a
five-year period total and a summary report at the end
of the rate cycle of actuals versus projections, which
as M. Legg points out, information that's going to be
provided on a quarterly basis in the interim but a
summary of that at the close of the period.

And we haven't tal ked about the Brisbane tax.
My sense is that | would support the Director's
recommendat i on.

MR CARLIN. I'min the sane -- in agreenent
with that.

M5. YEUNG | agree with the provision that
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the departnment will | ook at other pass-through costs and
appl ying a consistent standard across those.

Did we provide clarity?

So I'mgoing open it up one nore tinme for
public coment.

M. Gardiner.

MR. GARDI NER. Thank you. | think all of you,
especially M. Rosenfield, were very thorough in
recounti ng what sounds |ike your consensus. There's one
point | wanted to add, which is one thing | had
recommended, if you agree with it, which is to pin down
very clearly the baseline for your pilot study.

MR. LEGG We would recomrend usi ng Schedul e
E, which was cited earlier, which is in the record, as a
basel ine for diversion tons and tons coll ected.

W have also -- it's been presented to you --
el uci dati on of the nunber of staff people that Recol ogy
I's planning on hiring and their costs. | would use that
as a baseline for those costs. And we can provide by
next Monday a baseline -- or a conparison which the
Rat epayer Advocate at the beginning of today's hearing
recomended, where you have nore of an appl es-to-appl es
conparison. And in that we would take out the disposal
costs on the Recology side. W would list our -- we

woul d add in our supervisory costs which would be an

217

FREDDI E REPPOND, STENOGRAPHI C REPORTER
(415) 469- 8867




© 00 N oo g b~ W N P

N N N N NN P P P P P P P PP
g A W N P O © O N O U A W N L O

REFUSE HEARI NG SPECI AL MEETI NG AND HEARI NG, VOLUME Il - July 9, 2013

al l ocation of costs fromour existing budget -- fromthe
*12/' 13 budget. And, finally, | would include |ast
2012/' 13 reports on our service reports an our response
time average -- average days to respond over that
12-nmont h period, which we have -- which we collect on a
nont hly basis and which is easy to conpile from our

dat abase.

M5. YEUNG  Thank you.

Rat epayer Advocat e.

MR, DEI BLER Just one comment. |If you're
considering neeting in 30 nonths, which would be the
hal fway point, if there is a potential five-year rate,
could it explicitly be part of that to get the report
fromDPWthat sumrmarizes the quarterly data so you have
the ability to | ook at the assunptions and where the
reality is at that point?

MR. ROSENFIELD: | think that's a good
t hought .

MR. DElI BLER: Thank you.

M5. YEUNG M. \Wierfel.

M5. WUERFEL: | too want to thank everyone for
t hei r thoughtful ness.

And | want to put in another plug for the
Rat epayer Advocate. \When we have another neeting in 30

nont hs, we the public would be very grateful if we had
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the services of a Ratepayer Advocate with the quality
that we have now, if not the sane person. So | want to
make sure that that's clear
| want to put two nore things on your agenda
whi ch you're now going to be running. W' re going to be
back again tal king about the landfill, what cones up
after Altanont. So | really want that on the |ist,
whet her you've got a nonth to nonth or whatever the hel
I's going to happen over at Al anmeda or whether the City
Is going to have a new contract wth Recology for its
new sources. That all depends on so many | awsuits and
so many things. Just put it on the list. You can
al ways take it off. But we need to have that out there.
Al so, we need to talk about what's going to
happen with this purchase of |and, which | am hoping
that will be discussed openly at the Board O
supervi sors. But certainly whatever happens as a City
policy, it should al so cone back as part of your
del i berati ons, because these are the two things that are
going drive Recology to want to cone back and ask for
i ncreased rates; and that's going to be a | ot sooner
than five years. So we mght as well have the big juicy
conversations outside of asking Recology to spend a | ot
of noney on putting themin the rates if we are not all

i n agreenent that the assunptions are okay and all the
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rest of that discussion. | like the idea of having a
di scussion of really substantive things before we have
to deal with the increase in rates.

So thank you very nuch.

M5. YEUNG Ckay. Seeing no other public
coment, |'mgoing to continue this neeting to next
Monday, July 15th, at 1:30 in the sane location, Cty
Hal |, Room 408. Thank you.

(The session was adjourned at 5:04 p.m)
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